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REGULATIONS FOR PREVENTING COLLISIONS AT SEA 


WEDNESDAY, MAY 9, 1951 


SUBCOMMITTEE ON MARITIME AFFAIRS OF THI 
COMMITTEE ON MerRCHANT MARINE AND FISHERIES 
House or REPRESENTATIVES, 


Wash naton. D f 


The committee met, pursuant to notice, in Room 219, Old Hous 
Office Building, the Honorable Edward J. Hart. chairman of the sub- 
committee and the full committee, presiding 

Present: Representatives Hart, Bonner, O’Toole, Bovkin, Barrett, 
Benne ut, Murphy, Shelley, W eiche l, Tollefson, Allen and Nelson. 

The Cuarrman. The meeting will come to order, pleas 

This Ss a hearing on H. R 3670, a bill suggested by the ‘Treasury 
Department, the purpose of which is to authorize the President to 
proclaim regulations for preventing collisions at sea 


f 
“a 


The proposed bill was accompanied by a statement o 
Department, which will be placed in the record at this point 

Th ommunication from the Treasury Department unde 
of Nlarch 14, 1951, and the text of H R 3670 follow 
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2 REGULATIONS FOR PREVENTING COLLISIONS 


the proposed bill has been drafted in terms broad enough to « 
to proclaim new regulations at any time in the future It is 
recommendation was based upon the view that inclusion of 
more frequent changes in the rules than have been necessar 
aviation is a rapidly developing industry 

While regulations proclaimed under the authority contai 
bill could in general be made applicable to aircraft of Unite 
well as to public and private vessels of the United States, in 
thev could not be made applicable in the territorial 
Furthermore, the proposed bill would not authorize any 
harbors, rivers and inland waters of the United States, 
America, or the Red River of the North and the river 
Viexico 

Existing regulations for preventing collisions at sea gov\ 

f the United States were adopted by the Act 

amended [ . % 1946 ed., title 33, sees. 61-142 





vessels 


provide, in effect, for the repeal of this act upon t 
International Regulations for Preventing Collisions at 5 
by the President under the proposed new authority, and for 
tatute, regulation or rule in conflict with any subsequent re 
by the President at the time it shall take effect 

Section 2 of the proposed bill would reenact the provisions o 
ber 3, 1945, 59 Stat. 590 (U.S. ¢ 1946 ed., Supp IIT. title 33 
inasmuch as there is some question as to whether nat a 
carry over the necessary exemptions in two rules whic! av b 
President pursuant to this propo ed legislatior 1} ectiol 
for publication of information relating to such exe! 1 ve 
Register, as well as in Notice to Mariners as now pr led 

f December 3, 1945 ipra hich is believed to be a i ul 
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REGULATIONS FOR PREVENTING COLLISIONS AT SEA 3 


of less than 150 feet and vessels engaged in towing will not be required to carry 
a second masthead light but may do so. Rule 2 (a) makes more precise the 
positioning of the two masthead lights inasmuch as it specifies that they shall be 
placed in a line with and over the keel. The height of one light above the other 
(15 feet) remains the same, but the horizontal distance between the lights w 


have to be at least three times the vertical distance In all circumstances the 
light or lights will have to be so placed as to be clear of and above all other lights 
and superstructures Specific provisions for seaplane lights are set fort! ; 


subsection (b 

Rule 3: This rule is unchanged except that the t« is 
show either the stern light specified in rule 10 or in lieu of that light a small white 
light abaft the funnel or aftermast for the tow to steer b such a light, however, 
must not be visible forward of the beam The carriage of the second masthead 
light prescribed in rule 2 (a) (ii) will be optional 

Rule 4: No important changes have been introduced into this rule, but the 
provisions of rule 4 (ce) should be noted, where the exhibition of working light 
and signals for vessels engaged in certain tvpes of surface or underwater wor 
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will under the revised regulations be extended to cover. in addition to the sub 
marine cable of the existing article 4, ‘‘navigation marks and surveving and und 
water operations.” 

Rule 5: This rule has been rewritten to require stern lights on any vessels or 
seaplanes being towed, and a new provision concerning lights on vessels be 
pushed ahead has been added 

Rule 7: This rule has been changed slightly to increase the minimum range of 
visibility of the masthead light on power-driven vessels from 2 to 3 miles and 
to require that the side lights on rowboats or sailing vessels under 20 s sha 
where possible, be fixed. 

Rule 8 This rule has been rewritten to require that the range I visit t ol 
the masthead light of sailing pilot vessels be 3 miles, that the range of visibility 
of the red light for power-driven pilot vessels be increased from 2 to 31 
that the interval between the exhibition of flare-up lights on | t vessels be 
reduced from 15 minut » 10 mir hat { ast f rm } , 

essels a bright tern all around white light 1 } S ul la 
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4 REGULATIONS FOR PREVENTING COLLISIONS AT SEA 


for it: ‘‘A vessel proceeding under saii when also being propelled by machinery 
shall carry in the daytime forward, where it can best be seen, one black conical 
shape, point upwards, not less than 2 feet in diameter at its base.” 

Rule 15: This rule has been changed to permit the sounding 
either whistie or foghori { new provision has been added which will authorize 


f 
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vessels when at anchor in fog to give, in addition to the usual bell signal, a 
sound signal of three blasts one short, one prolonged one short Oo as to give 
an approaching vessel more definite warning of position and indicate the pos 
sibility of collision; this is to be regarded as a special instance of the application 
of the provisions of rule 12 A reduction in the interval betwee special fog 
signals for vessels engaged in picking up a cable, from 2 minutes to 1 minute has 
been made A new provision has been added prescribing special fog signals for 
vessels towed and vessels aground (rule 15 vi) and (\ A Vv pro ( 
has been added permitting the sounding of several alternate bla if higher and 
ower pitch for ve sels engaged in fishing in fog, as wv as the ) ling Of a Diast 
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6 REGULATIONS FOR PREVENTING COLLISIONS AT SEA 


(2) For any person to serve in any capacity as an airman in connection with 
any civil aircraft used in air commerce without an airman certificate authorizing 
him to serve in such capacity or in violation of the terms of any such certificate 

(3) For any person to employ for service in connection with any civil aircraft 
used in air commerce an airman who does not have an airman certificate authoriz- 
ing him to serve in the capacity for which he is employed; 

(4) For any person to operate as an air carrier without an air carrier operating 
certificate, or in violation of the terms of any such certificate; [and] 

(5) For any person to operate aircraft in air commerce in violation of any other 
rule, regulation, or certificate of the Board or Administrator of Civil Aeronautics 
under this title[. J; and 

(6) For any person to ope rate a seaplane or other aircraft of l’nited States registry 
upon the high seas in contravention of the requlations proclaimed by the President 
pursuant to section 1 of the Act ‘To authorize the President to proclaim regulations 


for pre enting collisions at sea 


There are listed in parallel columns the text of the provisions of the Act of 
August 19, 1890 (26 Stat. 320, as amended (33 U.S. C. 61-—142)), and the text of 
the revised Regulations for Preventing Ce 
B, 8st Cong., Ist sess., annex B, pp. 125-138 


yllisions at Sea, 1948 (S. Doc., Executive 
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ExistTinc Law PROPOSED REGULATIONS FOR PREVENT- 
ING COLLISIONS AT SEA, 1948 


ARTICLE 1 





The rules concerning lights shall be iii) the term “power-driven ves- 
complied with in all weathers from sun- sel’”’ means any vessel propelled by 
set to sunrise, and during such time no machinery 
other lights which may be mistaken for iv) every power-driven vessel] 
the prescribed lights shall be exhibited which is under sail and not under 

power Is to be consid red a sailing 
vessel, and every vessel under power, 
whether under sail or not, is to be 
considered a power-driven vessel 
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LAW 


EXISTING 


ARTICLE 4 


A vessel which from any accident 
under command shall carry at 
the same height as a white light men- 


a) 


Is not 


tioned in article 2 (a) of this chapter, 
where they can best be seen. and if a 
steam vessel in lieu of that light, two 


red lights, in a vertical line one over the 
other, not Jess than six feet apart, and 
of such a character as to be visible all 


around the horizon at a distance of at 
least two miles: and shall by dav carry 
in a vertical line one over the other, 


not less than six feet apart, where the) 


‘an best be seen, two black balls or 
shapes, each two feet diameter 

b) A vessel employed in laying or in 
picking up a telegraph cable shall carry 
in the same position as the white light 
mentioned in article 2 (a) of this chapter, 


ieu of that light, 
;in a vertical line one over the 


ind if a steam vessel in 
three light 


other not less than six feet apart The 
highest and lowest of these lights shall 
be red, and the middle light shall be 


f such a char 
around the hor- 
two miles 
vertical 
10t less than six feet 
apart, where they can best be seen, three 
shapes not less than 
of which the highest and 


white, and tl shall be 
acter as all 
n, f at 
By day she shall carry in a 
one over the other, 1 


ley 
to be visible 


iz at a distance o least 


line, 


two feet in diameter, 


shall be 


lowest 


globular in shape and red in color, and 
the middle one diamond in shape and 
white. 

(c) The vessels referred to in this 


article, when not making way through 
the water, shall not carry the side lights 
but when making way shall carry them 


(d) The lights and shapes required to 
be shown by this article are to be taken 
by other vessels as signals that the vessel 
showing them is not under command and 
-annot therefore get out of the way 


These signals are not signals of vessels 
in distress and requiring assistance 
Such signals are contained in article 3] 
of this chapter 


PREVE 


NTING COLLISIONS AT SEA 


FOR PREVENT- 
SEA, 1948 


PROPOSED REGULATIONS 
ING COLLISIONS AT 


RULE 4 
a) A vessel which is not under com- 


mand shall carry, where they can best 
be seen, and, if a power-driven vessel, 


In lieu of the lights required by Rule 
2 (a i) and (ii two red lights in a 
vertical line one ove r the other not less 
than 6 feet apart, and of such a char- 
acter as to be visible all round the 
horizon at a distance of at least 2 miles 
By day, she shall earry 1 a vertical 
line one over the other ot less than 
6 feet apart, where the can best be 
seen, two Diack balls or shapes ict ot 
ss than 2 fee 11a eC! 
b A se Ipiane rie iter whit 

not under command may earrv. wher 
they can best be sec red light 

a vertical line, one over the other. not 
ess than 3 feet apart, and of such a 
character as to be visible all round the 
horizon at a distance of at least 2 miles. 
Hu! d may by lay Carry it A vertical line 
one over the other not less than 3 feet 


apart, where they can best be two 


black bails or shapes, each not less thar 


; seen, 


2 feet in diameter 
S \ vessel engage d I! laving or u 
picking up a submarine cable or naviga- 


tion mark, or a vessel engaged in survey 
ing or underwater oper ( when from 
the nature of her work she is unable to 
get out of the wav of approachi ves- 
sels, shall car of the lights 
specified in Rule 2 (a) (i) and (ii), three 
lights Ina vertical line one over the other 





not less tha 6 Teet apart The highest 
and lowest of these lights shall be red, 
and the middle ht shall be white, and 
they shall be of such a character as to be 
visible all round the horizon at a distances 
of at least 2 mile By day, she shall 
carry ina vertica Ine one over the other 
not less than 6 feet apar vhere they ca 
hest be seer rnree shape each not ies 
than 2 feet ip iameter of which the 
highest and lowest shall be globular 
shape and red in colour, and the middle 
ye diamond shape and white 

d) The vessels and seaplanes referred 
to in this Rule, when not making way 
through the water, shall not carry the 
coloured = sideli but when making 
wav they shall carry ther 





id s} 
are to be taken bi 


id seaplanes as signals 


e) The lights a 
be shown by 


lapes required to 





other vessels a: 
that the vesse! or seaplane showing then 
ymmand and cannot there 
fore get out of the wav 


f) These signals 


is not under ec 


not signals of 


vessels in distress and requiring assist 
ance Suel ae | a are contained in 
Rule 31 








REGULATIONS FOR PREVENTING 


ExistTina Law 


ARTICLE 5 


A sailing vessel under way and any 
vessel being towed shall carry the same 
lights as are prescribed by article 2 of 
this chapter for a steam vessel under 
way, with the exception of the white 


lights mentioned therein, which they 
shall never carry. 
ARTICLE 6 
Whenever, as in the case of small 


vessels under way during bad weather, 
the green and red side lights cannot 
fixed, these lights shall be kept at hand, 
lighted and ready for and shall, 
on the approach of or to other vessels, 
be exhibited on their respective sides in 
sufficient time to prevent collision, in 
such manner as to make them most 
visible, and so that the green light shall 
not the port side nor the 
red light on the starboard side, nor, 


be 


use; 


be seen on 
if 
practicable, more than two points abaft 
the beam on their respective sides 

To make the use of these portable 
lights more certain anc easy, the ianterns 
containing them shall each be painted 


outside with the color of the light thev 
respectively contain and shali be pro- 
vided with proper screens. 
ARTICLE 
Steam vessels of less than forty, and 
vessels under oars or sails of less thar 


twenty tons gross tonnage, respectively, 
and rowing boats, when under way 
shall not be required to carry the lights 
mentioned in article 2 (a), (b), and (e 
of this chapter, but if they do not carry 
them they shall be provided with the 
following lights: 

Kirst. Steam vessels of less than forty 
tons shall carry 

a) In the fore part of the vessel, or 
on or in front of the funnel, where it can 
best be seen, and at a height above the 


COLLISIONS AT SEA 


11 


PROPOSED REGULATIONS FOR PREVENT- 


ING COLLISIONS AT SEA, 1948 
RULE 5 
(a) A sailing vessel under wavy and 


any vessel or seaplane being towed shall 
carry the seme lights as are prescribed 
by Rule 2 for a power-driven vessel or 
a seaplane under way, respectively, 
with the exception of the white lights 
specified therein, which they shall never 


earry. They shall also carry ster 
lights as specified in Rule 10, provided 
that vessels towed, except the last 
vessel of a tow, may carry, in lieu of 


a small white light 
3 tb 


such stern light, 
specified in Rule 


re Ds) 


b) A vessel being pushed ahead 
shall earry, at the forward end, on the 
starboard side a green light and on the 


port side a red light, which shall have 


the same « 


*haracteristics as the lights de- 
scribed in Rule 2 (a and (v) and 
be screened as provided in Ruk 
vi), provided that any number of 


vessels pushed ahead in a group shall be 


1\ 
shail 


2 (a 


lighted as one vessel 
RU LI h 

a In small vesseis, whe! it Is not 
possible on account of bad weather or 
other sufficient cause to fix the green 
and red sidelights, these lights shall be 
kept at hand lighted and ready for 
immediate use, and shall, on the ap 
proach of or to other vessels, be exhib- 
ited on their respective sides in sufl 
cient time to prevent collision, in such 
manner as to make them most visible 
and so that the green light shall not be 
seen on the port side nor the red light 


on the starboard side 

more than 2 points 

the beam on their 
b To make the 

lights more certain and easy, t 

containing them 

outside with the 


, nor, if practicable, 
22 abaft 


re Spe ctive 


degrees 
sick Ss 
use of these | 


portab 
he lanterns 
be painted 


lights they 


shall each 


colour of the 


respectively contain, and shall be pro 
vided with proper screens 
RULE 7 
Fower-driven vessels of less than 40 
toms, Vess¢ Is under oars or sails of less 
than 20 tors, and rowing boats, wher 


under way shall not be required to carry 


the lights mentioned in Rule 2, but if 
they do not carry them they shall be 


provided with the following lights 


a) Power-driven vessels of less tl 


lal 

10 tons, except as provided in sectior 
b), shall carry 

i In the forepart of the vessel 


where it can best be and at a 


seen, 
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14 REGULATIONS FOR 


EXIsTING LAw 


&) Open boats, by which to 
understood boats not protected from 
the entry of sea water by means of a con- 
tinuous deck, when engaged in any fish- 
ing at night, with outlying tackle ex- 
tending not more than one hundred and 
fitty feet horizontally from the boat into 
the shall 


IS 


seaway, carry one all-round 
white light 

Open boats, when fishing at night 

with outlving tackle extending more 


than one hundred and fifty feet hori- 
zontally from the boat into the Seaway 
shall carry all-round white light, 
and in addition, on approaching or being 
approached by other vessels. shal] show 
1 whit at three feet 
below the first light and at a horizontal 
listance Pat least fi 
lirection in 
tackl atts 
b Ve ~ al d 
boats as defined in 
fishing with drift 
the are wholly 
Vv two white 


one 


& secon light ‘AST 


i€ 


of et away [rom 


it in the 


boats 
subdivi 


hets sha 


S¢ 


nets Aartiv the 
water, carr lights whe 


can best 
placed so th 
tween 


they 
seen 


th 


be be 
at 
shall 


e 


them 


not e feet, and 
tl horizoi betweer 


it I 
measured it 


and not 


\\ 


Me 


as borderin 


ie 
’ _ 

1 Korea sailing fishin: 
wenty ton 
obliged 
hts 
carry 


ant 


han tf 


to es ower ofl 
lig 


Should V, 


1 
now 


not S 


If th show 
the directi 
white light, 
less than o 
the approach of or to 
Cc Vesse and 
boats as defined 
fishing 
attached to 
| at 
meaning 
t| 
dri't 
Go} 


PShning 


ey nA I! 





position (i mo! 


t 


( 


or 
listancs 


pear 


¢ 
Oo! 


a 
hot 
on ner Ve ( 
except 
livisior 
their | 
auUIINg 
r Stationary 
subs IVISION h 
same lights as 
nets When 
with tow 
lights pr 

un 


boats open 


in sul 
With 
or 

anc 


f 
) 


a when 
out 


ines, 


ine and 
and 
withir 
shal] 
fishing 
imes 
shal! 
steam 


ines 

I their 
1 not he or 
} 


the ( 


‘arrys ( vessels 


wit! shooting 
they 
for a 
respectively 


, lines, 


escribed 


} 
*T 


cle 


Ing 
‘arry tl 


T 


Sal ing vesse Way 
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(c) Vessels fishing with nets or lines, 
except trolling (towing) lines, extending 
from the vessel not more than 500 feet 
horizontally into the seaway shall show, 
where it can best be seen. one all round 
white light and in addition. on approach- 
ing or being approached by another ves 
sel, shall show a white light at 
least 6 feet below the first light and ata 
horizontal distance of at least 10 feet 
away from it (6 feet in small open boats 
in the direction 
gear is attached 
shall indicate t 


second 


in which the outlying 
By ch 


heir occupation by dis- 


day s vessels 


u 


Plaving a basket where it can best be 
seen; and if they have their gear out 
while at anchor, they shall. on the ap- 
proach of other vessels, show the same 
signal in the direction from the anchor 
ball towards the net or gear 

d Vessels hishing with ets or lines, 


except trolling (towing lines, extending 
irom the vessel more than 500 feet 
} 


horizontally into the sea 


he 





ll show, 
be 


7 


where they car 


bes seen, three white 
ights at least 3 feet apart & vertical 
triangle visible all round the horizon. 
When making way through the water, 
such vessels sha show the proper 
coloured side iwhts but whe not making 
wav they shall n« how the By day 
they shall show a bask he forepart 
( ne vessel as near the ste as possibie 
not less than 10 feet above rhe rail and, 
in addition, where it can best. be seen, 
One Diack Or a ape APEX ipwards 
If they have their real ul while at 
anchor they a mm the approach of 
other vessels \\ basket n the 
lirection fron 4! Da towards 
btn, ng r vear 





REGULATIONS 


Existinc Law 


Within the Mediterranean Sea and in 
the seas bordering the coasts of Japan 
and Korea sailing fishing vessels of less 
than twenty tons gross tonnage shall 
not be obliged to carry the lower of 
these two lights. Should they, however 
not carry it, they shall show in the same 
in the direction of the lines) a 
visible at a distance of not 


position 
white light, 
less than one sea mile on the approach 
of or to other vessels 


d) Vessels when engaged in trawling, 


by which is meant the dragging of an 

apparatus along the bottom of the sea 
First. If steam vessels, shall carry in 

the same position as the white light 


mentioned in article two (a) a tri- 
colored lantern so constructed and fixed 
a white light from right 

mn each bow, and a 
green light and a red light over an arc 
of the horizon from two points on each 
bow to two points abaft the beam on the 
starboard and port sides, respectively 
than nor 
feet below the tri-colored lantert 
lantern, so constructed 


to show 


2S 
ahead to two points ( 


and not less more thar 


Six 
twelve 


rhtina 


a white 





as to shov 1 clear iniform, and un 
n light all around the horizor 
Second. If sai ssels iall carry 
iwhite igi na ianter so constructed 
is to she a clear, unifor and ur 
broke around the | izo ind 
sha : he approacl other 
f ~f = re CAT Dest tw see! 
4 flare-up light or tore! fic 
ent time prevent collision 
\ yiit Irie tloned I subdivision 
1) first a second shall be sib ita 
tistance of at least two mules 
e) Oyster dredgers and other vesse¢ 
ng wit! lredge nets sha cari nd 
Y falnie t is Lrawiel! 
! I ! V esse ind fis v ats 
iv at al time use a flare-uy 
addition to tl ights which they are 
t)\ his articie ree ired to carry ind 
Ww and ey ii iV “ISO Ise WOrTK! 
git 
re every fishing vessel and ery 
fishing boa inder one hundred and 
fift, fee f eth vhe 4 i! I 
iall exhib a white vht isible a 
around the orizon at a distance of at 


ieast one mille 


Every fishing vessel of one hundred 


and fifty feet in length or upward, when 
at anchor hall exhibit a white light 
visible all around the horizon at a dis 
tance of at least one mile and sha 
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PROPOSED REGULATIONS FOR PREVEN' 


ING COLLISIONS AT SEA, 1948 
e) Vessels when engaged in trawling 
by which is meant the dragging of a 


dredge net or other apparatus along or 


near the bottom of the sea, and not at 
anchor 
i) If power-driven vessels shail 


show in the 
light 
tri-colored lantern 


Saiie 
mentior ed l! 


position : 
Rule 2 (a 


4 
so constructed and 





fixed as to show a white light from 
right ahead to 2 points (22!5 degrees 








on each bow, and a green light and a 
red light over an are of the horizo1 
from 2 points (22'+ degrees) on each 
bow to points (22 degrees) abaft 
the beam on the starboard and port 
sides, respectively: and not less thar 
6 nor more than 12 feet below the t: 
olored lantern a wit " 
i ‘ 20 ( ru ed as oO show 
lear iTO! and unbroke ta 
round T The hall a 
show the st ht specified R 
1O (a 
il if uv na i! i 
white rht in a lanter » constructed 
is To now a ea mnior i ] ! 
broker ligt A round th Nnorizo 
und shall als« yn t ipproa f ol 
tt. other vesse hy \ \ re } 
best be see! 1 white flar ~p J 
ifficient time to prevent yIlis 
1 By dav, each of the foreg u 
essels shall show here 1 hext 
be seen, a basket 
f) In additio t! ght vhich 
thev are bv this Ru required to show 
vessels fishing may, if necessary in order 
to attract attention of approaching ves 
‘Is, show a flare up light Thev may 
ulso use working lights 
g) Everv” vesse fishing, when at 
yen show the ights or shape 
spe tule Ll (a b) oF and 
shi approach of another vessel 
or vessels, show an additiona vhite 
light at lea © feet below he forward 
anchor light and at a horizontal distance 
of at least 10 feet away fron t 1 
ir ion of the outl ving 1 
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A vessel aground in 
shall carry the 
and the two red 
article of 


or near a fairway 
light or lights 
prescribed by 
this chapter 


above 
lights 


rour (a 


order 


very 
attract 


vessel may, U nect 


attention, 


ssary in 
to addition to the 


+h she 





lights whic se rules required 
to carry, show a fils ip light or use any 
detonating signal that cannot be mis- 
taken for a distre gnal 
ARTICLI 
Nothing in these rules shall interfere 


with the operation of any special rules 
made by the Government of any nation 
with respect to additional station and 
signal-lights for two or more ships of war 


or for vessels sailing under convoy, or 
with the exhibition of recognition signals 
adopted by shipowners, which have 
been authorized by their respective 

and duly registered and 


Crovernments 
Ie ah ad 


published 


PREVENTING 


COLLISIONS AT SEA 


PROPOSED RECULATIONS FOR PREVENT- 
ING COLLISIONS AT SEA, 1948 
d) A vessel engaged in laying or 
in picking up a submarine cable or 


mark, or a vessel engaged 


ig or underwater operations, 


navigation 
Ssurveyll 


when at anchor, shall carry the lights 
or shapes prescribed in Rule’4 (c) in 
addition to those prescribed in the ap 
propriate preceding sections of this 
Rule. 

e) A vessel aground shall carry by 
night the light or lhghbts pl scribed i: 
sections a or D and the two red 
lights prescribed ir Rul ! l By 
day she shall carry, wher ev can best 
be seen, three Diack Da ea not iess 
than 2 feet i liamete placed a 
vertical li one over the othe ess 
han Oo fee war» 

f \ plane iter under 

0 feet é i ( 

= i ] i ! ‘ 

1 W it | or 
m at a dist ‘ i i 2 f 

s A sea i t¢ 150 fe { 
I ipwalr I hen at a hor 

i arr I é est De PCT 
i Vhite i | I ra 1 Vite i’ { 
il bot! I i 1 tin 

rizol i ( it i > 
and n ad I ure more 
tha 10 . { 
ed lf pa 
i I ( i 
A , 
i I i 
cari 1 i ( t 
east 3 fet i i i 

| ° 

\ ( i i 
may, iW me ur i { attract 
attentior n addition 
he Dy t Rules re red ar! 
Snow a tal | I i 
r other , a , 

Oo me nl i l OI I na i I 
ed e@lsew 1eT t h 


a) Nothing int e Rules shall inter 


fere with the yperatior f anv specia 
rules made by the Government of any 
nation with respec to additiona tation 
and signa grit or niy of war. for 
VessetsS SAlill inder col \ or for ea 
planes on the water; or \ ith the exhibi 
tion of re rnition gna adopted by 
shipowners, whieh have suthorized 
by their respect ( Cr ern t uN 

luly registe ad 
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EXISTING La\ PROPOSED RECULATIONS FOR PREVENT 
IN COLLISIONS AT SEA, 1948 


(b) Whenever the Government con- 
cerned shall have determined that a 
naval or other military vessel or water- 
borne seaple 
or purpose nnot comply fully witl 
the provisions of any of these Rules 





ol special constructior 





with respect to the number, positior 
range or are of visibility of lights or 


shapes, without interfering with the 


military function of the vessel or sea 
plane, such vessel or seaplane sl} 





comply with such other provisions ir 
regard to the number, positio1 


or are Of visibility of lights or 











r ed t< De the mse ( I 
plhance with these tule res pe f 
That Vesse or Seal ine 
RTICLI i4 I I 4 
A stea vessel proceed ler sa \ essel proces ler sa 
only but 1\ her funne Ip, sha aiso being prope 1 DV mae ery 
carry i daytime, forward, wher t sha irl ( la ie I ! 
can best b ( one bla vall « where it can be re Set ( bla 
shape two feet diameter co i hape, pr ipward ess 
tha zi! imeter a DASE 
ARTICLE |! R | 
for \ ‘ lor va ha } vive Dr ] j 7 ‘ 
First. B am ve he sounded by steam or} te 
Wil ( TY I for Stean » placed tt ! t 
Seeond 1 : . , : 1 mav not be , awe P , : 
Ve ( t ed e | I ! ind \ I ef ent f 
| t ra pro { 1 ft L l ry ua cle t I i 1 I i i l 
this art ( ea 4 Diast I tl { \ { 
tour to sf is dura I ¢ r ZU t i my 
\ steam \ el shall be provided { pr led w ya ra i 
an efficier \ eo ( inded | bel 
stea oO , subst j for stear \ C - y ri by } 
SO piaced i Line ind 1! oUt be R ( IO! \ 1eT va t 
ntercepted | , obstructio and give! 
with an efficient fog hor » be sounds by pow 
DV mechanica eans, and a vith a whis 
efficis I In a cases where ‘ bysa het 
rules require a_ be to be used a dru I ed 
iav be substituted or board Turkis} wi ( | 
Vessel or a ong where suc al es 
are used of! board small seagoir 
vessels 
A sailit vi ntv tons ere 
tonnage or IpW be proy lé 
wit & SIMIMAT and be 
In fos must snow, or heav. | f¢ ' fs , 
rainstor? W dav or night, the ra rm I ce ( 
ignals deseribed ir this article sha be similar! restr t vhet he 
used as follow namely bv day or £ the gr prescerit 
a \ steam vessel having wa ipo! n tl Rule all | ed as follows 
her shall sound at intervais of not me \ power-dI ( VeSSt mat £ 
than two minutes, a prolonged blast way through the water, shall sound a 
b \ stean Vesse Inder way but intervals of not more tha 2 minute 
stonned ’ } . , 1 


‘ , , har © yr a y i } 
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REGULATIONS FOR PREVENTING 


IcxXIsTING La 


bell immediately before and after each 


such signal 
vill) A vessel of less than 20 tons, 


a rowing boat, or a seaplane on the 


ll not be obliged to give the 


water, sha 

above-mentioned signals, but if she 

does not, she shall make some other 

efficient sound signal at intervals of 
] nute 


not more thar  minu 








e wind iffere! des. the ve 
hic 1A Lhe W oO the ) ! 
} kKeeD oO yf e wa of the hie 
\ ure I fre 
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A ve , 
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COLLISIONS 


Al 


SE, 





REGULATIONS 


ARTICI 


two steam vessels 


ar 


FOR 


PREVENTING (¢ 


meeting 


The 


substance 


and wording of this 


end on, or nearly end on, so as to i Rule remain unchanged excep the fol- 
volve risk of collision, each shall alter lowing paragraph: 
her course to starboard, so that eacl b) For the purposes of this Rule and 


the 
Iie 


side 


applies 


mav pass on of 


rhis 


port 
article only 


otl er 


» Cases 


tules 19 to 


20 (b), a seay 


2oQ 


ylane on 


inclusive 


except Rule 
the water shall be 


where vessels are meeting end or deemed to be a vessel, and the expres- 
nearly end on, in such a manner as sion power-driven vessel’ shall be 
involve risk of collision, and does not construed according|\ 

apply to two vessels which must, 

both keep on their respective courses 





s clear of each other 





e onlv cases to wh h it does apply 
when each of the two vessels is end 
on, or nearly end on, to the other; 
other word to cast 1 which, by day 
each vessel sees the masts of the other 
In a line, or nearly i 1 line, with her 
own; and bv night O cases in W | 
each vessel is in h a position as to 
both the side lights of the other 
It does not apply by day to cases i 
which a essel sees another ahead 
crossing her own course; or by night, to 
ise vhere the red lig f one vesst 
is opposed to the red light of e other 
or where the green light of one vessel is 
Oppo | T the oTreel ht tT eo her, 
or Wi re ] red ! out 1 vree! 
light, or a gree! tho 1 red 
lig] = and sxhead. or where both greet 
and red rt ul ( nvwl put 
i Ca 





is ) \ 
f i [ i t t t ! I ) 
tarboara 1 1 t ( L\ 
yt ting Y 
I I 
W he i tea i , \ I : a . 
eSSt re pro lirect 4 Salil ve r roc ich 
i \ ) e stea li ve risk of c« on 
st i t i e except a I led Rules 24 and 26 
i r ¢ thie power-dalr el eSSt i KCep ut 
rf the wa f the sailing vess 
D A Cay ine on tne Vater sha n 
Dp we clear of a vesst 
imped their avigation., 
ances ever, where risk 
I eXIst M sna yIMpLy 
vith these Ru 
RTICI RUT 
Where, | inv of the rules ( Wher ul ) I e Rul of 
two vessels to keep it of the vA two ESI ( ) it of the way 
the othe! na keep ber cours and the other i p er rse and 
Spee | spe | Wher iro! any Lust the 
Nott W he! ( equ ( f jatter ve find erse » glose that 
thi weather or otner LUISE suc! COLMSILOI unl e avoided ! the a on 
eESSt finds herself os that co of the Lone ne Also 
S10 annot be avoided | the action sha ake i oO i ' be aid 
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EXxIsTING Law PROPOSED REGULATIONS FOR PRI 
\ ( — \ ~ | M48 
of the giving-way vessel alone, she to avert collisior ee Rules 27 and 24 
also shall take such action as will best 
aid to avert collision 
ARTICLE 22 RULE 22 
kivery vessel which is directed by Unchanged 
these rules to keep out of the wav of 
another vessel shall, if the circumstances 
of the case admit, avoid crossing ahead 
oO t he other 
ARTICLE 2 i 
Every steam vessel which is directed nehanged 
bv these I les to keep out of the way ol 
another vessel shall, on approaching her, 
f necessal lacken her speed or stop 
or revers¢ 
RTI E 24 2 
Notwithstanding anything contained nchanged 
in these rules every vessel, overtaking 
any other, shall keep out of the way of 
the overtaken vessel 
Every vessel coming up with another ! Every CSst OMmMing ip 
vessei from any direction more than two another vessel Ire thy aire on more 
pomnts abaft her beam, that is, in such than 2 points 22 le gree apdait her 
a position, with reference to the vessel Dean l ¢ ! i & poOsitio! “ 
which she is overtaking that at night reference to the vessel whicl 
she would be unable to see either of that overtak1 ha i v I 1d 
Vess¢ side light shall be deemed ab ) e ¢ f tha 
be an oO LK vess and no sul lf rit i 1E¢ q be a 
subseq ue ulteratic ot the ear vertat f i Ds f 
HetLwe VO Vesst all ma tl Literath Ol I t il petLwet 
\ rta « i I I ‘ ) ‘tt st a i ‘ I it 
within é ! ini! f the ru I ves a ro ve ( 
if thie riaks int F f n | mir eal 
na i ul cleal LK esst re i 
pa ana i 
As | ‘ he rtal ca i ‘ v ‘ 
not alwe with certainty ¥ oe onli . aes ot tes ‘ 
i¢ ror 1 of r abaft s di rwara Dal LIT 
from the I essel she 1 ro I Oo I uli @ 
1 nat he in overta i rhe i i 
el ar ep out of the wa eep out of 
tTICLI Ri < 
I narrow channels every steam i | , harrow channel ever powel 
vessel shall, when it is safe and pract rive! esst when proceeding alor 
cable, keep to that side of the fairway or the course of the channel shall, when it 
midchannel which lies on the starboard is safe and _ pract ble keep to tha 
side of such vessel ide of the fairway or midchanne 
which li on the starboard i f s 
(t W het er ay er-driven vessel 
nearing a ena i nanne nere i 
pnowe lrivel! ¢ ipproaching fre 
the other directio annot be seer ( 
vessel, when she hall have arr I 
thin one-half mile of the bend, sha 
give a signal by one prolonged blast of 
her whistle whicl signal shall | 
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ExistTinG LAW PROPOSED REGULATIONS FOR PREVENT- 
IN Ci ISION AT SEA, 1948 
that mav be within hearing around the 
bend Regardless ol whether an 
approaching vessel on the farther side 
of the bend is heard, ich bend shall be 
rounded with alertness and cautio! 
ARTICLE 2 RULI 
Ss under way shali Keep All vessel t engaged fishing 
of sailing vessels or boats shall, whe inder wa keep out of the 
eUs oO! iltie¢ OI trawis wav OF an\ ( el | vit et Or 
not ¢ e lO any Vess¢ r jines or traw Chis R i vive 
nshing the rigt of » Any ‘ ‘ engaged f ! t he 
ia Vay ed | VeSSE right of ’ , , gy 
RTI 
rules due regard na e had » a R i urd " i 
danger | AVvigatilo 1 co ind danger! \ ) ana 
t i pecial circul inces WI! to any , I id 
ler a departure f the al el the | ra ilved 
( ir 1 i ! i vi I " r radepa re from the 
Ln ge ibove R ul rde1 d 
eqia i 
p D—M 
f 2s , ' 

( ra I I i 1 i WI rhe 
article na ( i Lh ‘ el ier 
el | ratic , ' vuthorised o1 

When vessels a i ‘ene wecele ' te 
wotne! Aa cea Le va t i ) 
ta any course a {orrequired her 
t eT i | l rt ¢ 
I tt fi owl l i I I 
( alrie 
One ort " t mn ul l () , 
recting my cour starboard ‘ 
we rt i ( | | ) " | i 
Phree ol 1eal Thre vl 
engin il i ( 4 ‘ ‘ f 
Wi ‘ 
' T ‘ 
( ‘ 4 A ‘ 
«eT { i { ‘ ] 
icate ! i ( 
vss * nd ynid 
( | f i na 
i ( i ( ( | ‘ i 
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( bpp! i i 
his Rule 
( Ne ‘ " 
terier i ol i 
pecial rule vd ( ‘ 
ot al na é ( ‘ 
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ARTICLE 2 RULE 2 


Nothing in these rules shall exonerat« Unchanged, 

anv vessel, or the owner or master o1 

crew thereof, from the consequences of 

any neglect to carry lights or signals, o1 ‘ 

of any neglect to keep a proper lookout 

or of the neglect of any precautior 

which may be required by the ordinary 

practice of seamen, or by the special 

imstances of the case 


CiIrecul 


ARTICI R 


Nothing in these rules shall interfere Nothing in these Rul terfe 





with the operation of a spe. ial rule, duly with the operation of a special rule d 
ade by cal authority, relative to the made bv local authority relative to ‘ 
navig Ol Of any harbor, river Or navigatior ft any harbour, river, take 

and iter or inland wate ciud 1! I 





quires assistance from other vessels or water n distress and re res ass 
from the s} re neto wi sha He the anes tron otTtner ees or tro hie 
sigha » Ix sed o1 lisplaved bv her re tl I : i ope 1 : i 
either together or separat urn bye sed or Javed by her, either 
First At or other explosive i i \ l ther Os i 
ny 1a er i fabdout a { tire i i i i i ( 
seco! | e! wiona ele \ cont " 
f a rm licated \ ( 2 al appara 
r Che distance ( Re ( 
i re | na ‘ Lin I irs fire ( 
iM i! ra I rm mit i als 


t iA Hn fat ‘ \ 
1 
ed I i i ‘ ) 
’ ir bart ‘ | ( ~ 
i } ress ( | ~. ¢ 
l I ( rie ~ v \ 
. r Or 1es¢ hire i AN i ( ay " 
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| , \ ) nuo i ilar i 
t Lp rat ul urre Ari 
\ r ' } ’ 
\ Da if ‘ i 
1 = 
( i I ip i 
for irt ‘ { lica at 
i OsNE Or a seapla = tistres i | 
( I a is WV ( i f 
rused Vv i e abo 
RTICLI 2 I 
\ ! ‘ hall be \ All order ‘ " ‘ 
a= f n the following sense . t rudd. 
KR cit oO meal Dire e starboard to ea ) ‘ ‘ 
ea ) irboard . ider to star ird f ¥-P 
Left Rudder ) mea Dire e port to mean “put t iiciele teil 
‘ r T nort 
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A BILL To authorize the President to proclaim regulation | 


Hive f enacted hy, the Nenate and House at Re presentatives of the Linite 1 States of 


rssemble i, That the President is authorized to procl 

collisions involving water-borne craft upon the high 
} . 
1eT 


imerica in Congress ¢ aim 
regulations for preventing 

seas, and in all waters connected therewith. Every such proclamation, toget 
with the regulations, shall be published in the Federal Register, and after the 
effective date specified in each such proclamation, such regulations shall have 
effect as if enacted by statute and shall be followed by all public and private 
nited States, and by all aircraft of United States registry to the 


Such regulations shall not applv to the harbor 


essels of the I 
extent therein made applicable R 
Ivers, and inland waters ol the | nited States to the (jreat Lake 5 off North 
America and their connecting and tributary waters as far east as the lower exit 


of the Lachine Canal in Montreal in the Province of Quebec, Canada; to the Red 
River of the North and the rivers emptving into the Gulf of Me und their 
tributaries; nor, with respect to aircraft, to any territorial wate ) e United 
Stat S 

SEc. 2 Any requirements of such regulations in respect of the 1 imber POSsItIO! 
range Of visibility or are of visibility of the lights required to be displaved by 
vessels shall not apply to any vessel of the Navy or of the Coast Guard, whenever 
the Secretary of the Navy or the Secretary of the Treasury, in the case of Coast 
Guard vessels operating under the Treasury Department, or such official as 


either may designate, shall find or cetitfy that, by reason of special constructio: 
it is not possible for such vessel or class of vessels to comply with such regulations 
The lights of any such exempted vessel or class of vessels, however, shall conform 
as closely to the requirements of the applicable regulations as the Secretry or 
such official shall find or certify to be feasible. Notice of such findings or cer 
tification and of the character and position of the lights prescribed to be displayed 
on such exempted vessel or class of vessels shall be published in the Federal 
Register and in Notice to Mariners and, after the effective date specified in such 
notice, shall have effect as part of such regulations 

Sec. 3. Section 7 (a) of the Air Commerce Act of 1926 (U.S. C., 1946 edition, 
le 49, sec. 177 (a is amended to read as follows 
‘Except as specifically provided in the Act entitled ‘An Act 


‘ 





to authorize the 


President to proclaim regulations for preventing collisions at sea’, the navigation 
and shipping laws of the United States, including any definition of ‘vessel’ or 


I ions 


le’ found therein and including the rules for the prevention of collisi 





‘vehiel 
shall not be construed to apply to seaplanes or other aircraft or to the navigatior 
of vessels in relation to seaplanes or other aircraft 
Sec. 4. Section 610 (a) of the Civil Aeronauties Act of 19388 (U.S. C., 1946 
edition, title 49, sec. 560 (a)), is amended by deleting the word ‘‘and”’ at the end 
by changing the period at the end of paragraph (5) to a semi 


of paragraph (4 
colon and adding the word ‘‘and”’; and by adding a new paragraph 


fi illow Ss 





6) For anv person to operate a seaplane or ot! 








registry upon the high seas in contravention of the 
the President pursuant to section 1 of the Act entitled ‘An Act 
the President to proclaim regulations for preventing collisions 





Sec. 5. After such regulations or any amendment thereof proclaimed under 
section 1 hereof shall have taken effect, all statutes, regulations, and rules i 
conflict therewith shall be of no further force and effect Until such time as 


+} 





aimed and made effective pursuant to this Act 
S ipersede, or repeal any regu ations for the 





regulations shall have been proc 
nothing herein shall in any way limit, 
prevention of collisions, which have 
lation, or rule. 

The Cuatrman. Mr. McElhinney, are you for or against this bill? 

Mr. McE.utnney. I am against it, on behalf of the Maritime Law 
Association of the United States 

The CHarrmMan. Mr. Bailey? 

Mr. Battey. We are opposed to the bill. 

The CHarrMan. Mr. Morgan? 

Mr. MorGan. We are opposed to the bill. 

The CHarrMan. Mr. Haddock? 


Absent.) 


it regi} 


heretofore been prescribed by statute, regu 
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The CHarrMan. Admiral O'Neill, do you desire to testify first or 
would you rather wait until later on? 

Admiral O’Neruu. I will be very glad to lead off, Mr. Chairman 
I have a prepared statement which I would like to present 

The CHarRMAN. We will be very glad to hear you, sir, at your own 
convenience. 


STATEMENT OF VICE ADM. MERLIN O'NEILL, THE COMMANDANT, 
UNITED STATES COAST GUARD 


Admiral O’Neiuiu. H. R. 3670 is a bill to permit the revision of th 
existing International Rules for Preventing Collisions at Sea—the 
nautical rules of the road for ships. The present International Rules 
for Preventing Collisions were agreed to by a conference in Washing- 
ton, D. C., in 1889 and were enacted by Congress in legislation dated 
August 19, 1890, but did not come into effect for the United States 
until 1897. They are, therefore, more than 60 years old 

The desirability of making revisions in these regulations to bring 
them into accord with the developments of modern shipping has been 
recognized for vears. At the International Conference on Safety of 
Life at Sea, held in London in 1929, a series of revisions was agreed 
to among the delegates to the Conference but was never generally 
accepted by their respective countries. In 1937 the Government of 
the United Kingdom circulated proposed revisions, but these also 
were never acted upon. 

In 1945 the United States began to make preparations for an inter 
national conference on safetv of life ai sea to be held in 1948 in London 
The Commandant of the Coast Guard was given the general duty of 
making preparations for this conference. On the agenda was the sub 
ject of revising the rules for preventing collisions. Capt. Raymond 
Farwell, United States Naval Reserve, possibly the world’s leading 
authority on the subject, was borrowed from the Navy to deal with 
this particular matter 

Captain Farwell sent out a questionnaire asking for expressions of 
opinion on a number of points in the existing rules which might be 
open to modification. He received more than 900 replies These 
came from senior inspectors of the former Bureau of Marine Inspection 
and Navigation, from distinguished Admiralty lawyers, from qualified 
pilots, from 380 shipmasters, and from 440 Navy and Coast Guard 
officers. These represented the persons who had to work with and 
under the rules for preventing collisions. Their replies clearly indi- 
caved the strong need for revision and also furnished invaluable 
guidance as to the directions such revisions should take 

Captain Farwell set up a committee to draft the actual changes to 
be proposed. This committee consisted of six Admiralty lawyers, six 
marine superintendents from commercial steamship lines, two Coast 
Guard officers, representatives of the War Shipping Administration, 
of the Civil Aeronautics Administration, and of the Great Lakes and 
Inland Waterways Associations. The committee worked closely 
with the Navy Department which has special problems in connection 
with combat vessels. These problems were not only recognized in 
the rules but are especially dealt with in the proposed legislation 
The committee proceeded to draft the proposals which the United 
States delegation would advance at the 1948 Safety Conference | 
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think it safe to say that these proposals represented the views of an 
overwhelming majority of the American experts on the subject. 

Admiral Glover of the Navy and Captain Farwell presented the 
United States paper at the Conference and explained clearly the 
reasons for the suggested changes. This Conference was attended by 
representatives of 29 other maritime countries. In any such inter- 
national conference there is always need for some degree of compro- 
mise in the interest of unanimity. Inevitably there arose points of 
disagreement and the United States was not able to secure the adop- 
tion of all of its proposals intact. Speaking broadly, however, the 
United States delegation secured the adoption of a substantial part 
of its draft. 

The revised rules for preventing collisions were not made part of 
the International Convention for the Safety of Life at Sea, the ratifi- 
cation to which was agreed to by the United States Senate on April 
20, 1949. The reason was that the Safety Convention could be 
brought into force as between specific individual nations when 15 
countries had accepted it Other countries could adhere subsequently 
if they so desired This procedure could not be adopted in the case 
of the collision regulations which of necessity had to be adopted uni- 
versally and come into effect on a world-wide scale upon some specific 
date 

It was therefore arranged that the United Kingdom, as the Secre- 
tariat, should transmit copies of the proposed rules to all maritime 
countries and inquire whether the rules were acceptable to these 
governments. When substantial unanimity had been reached as to 
the acceptance of the rules the United Kingdom was then to set a 
date on which they should become effective That date was to be 
not less than 1 vear in advance of the time when this substantial 
unanimity was reached. In accordance with this procedure the United 
Kingdom on March 28, 1949, sent a note to the Government of the 
United States asking if it accepted the revised ru 

Because in this country the International Rules for Preventing 


Collisions have been enacted by statute, the United States ¢ rmvernment 


cannot make a reply to the United Kingdom except with the authority 
ot Congress It is for this reason that this li oO slat On 1s proposed If 
t} 


the Government ts authorized to reply affirmatively to the InNqUU ol 


the United Kingdom that substantial unanimity of acceptance has 
been arrived at and that it 1s proposed to bring the new rules into effect 


upon SOTnC specille date then by this legislation th : Pre sider { would he 


t 
authorized to proclaim that particular date as the effective date for 
the new rules All legislation in conflict therewith would be repealed 


as of that date 
Representatives of t 

and are prepared to discuss any lecal points mn the proposed hil] | 

have endeavored to give you the background leading up to the intro 


he Legal Division of the Coast Guard are present 


duction of this legislation with the reasons therefor I should like to 
point out to the committee that these regulations have already been 
accepted by some 25 other nations As I have stated they represent 


the best agreement which could be reached with the other countries 
attending the Safetv Conference If the United States fails to accept 
these rules it means that they will never come into force and that we 
must look forward to another International Convention before any 


changes in existing rules can be effeeted | respect full rae there fore, 
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that Congress permit the Government to accept these regulations by 
enacting H. R. 3670. 

The CHamMan. Any questions? 

Mr. Wertcne. | thought this bill authorizes the President to pro- 
claim regulations, and it will have the same effect as by statut 
You said previously, with reference to the law or the International 
Conference or agreement with reference to safetv at sea that they 
were adopted by statute. Is that correct? 

Admiral O’NeiLu. Yes, sir; they are. 

Mr. Wertcuet. Since this has been out since 1949. evidently ther 
has not been too much of a rush on it. The ¢ ongress could 
considered it in the last 2 vears could they not? 

Admiral O’Neitu. Yes, sir; they could, Mr. Weichel. It has taken 
quite some time in order to get all the agencies together on this. cu 
culating this among the agencies, and you might sav coming to agre 
ment on the draft of the bill, and so forth It has taken a crea aeal 
oft time 

Nir W RICHE! What is the objection to CODY thro oh the 1 ula 
legislative processes? 

Admiral ON} ILI As | understand it. the reason that this propo 
sition in regard to the President being given the authority to mak: 


changes in the rules and so forth applies largely in the case of airerat 


where changes in the proposals would be required Of course we 
would not, and certainly could not, ys a practical matter ust change 
the regulations by Executive order without there bi ne agreement 


among the other countries 


Mii Welk Hk Why shoul | Conger ss not have thre leg siative powe! 


over the Py sient? l thouecht “ were trving to el away trom some 
of that, instead of Vinge more What is the reason fo hat? Cha ~ 
what [am getting at, giving the President the right to ma ecula 
tions that have the effect of statute Whv should Congress Oly 1) 
ts right? ; 


Admiral QP NeEILI \s | understand it Nii Werchel ther Ss some 
question about the possibility of lit ratTION iD this Dut if is a le 


point, and lam afraid | could not answer your question 


\Ir. Weitcue.t. | was wondering what the reason wa (dmura 
vou sav that under this Convention the U. K. must inquire of th 
nations concerned whether or not the rules are satisfactory Im the 
case of the United States of whom do thev inquire? 


Admiral O'N eit Do vou mean to whom hey should transm 
their inquiry? 

Ni N ELSON )f what body inthe Unit qd oatates do they Mquire as 
to whether or not the rules are satisfactory? Lsit the President. or is it 
the various administrative agencies of Crovernment, or is it Congress? 


Admiral O'Nerii. | am not sure, but [ think that inquiry comes to 
the State Department That is what has been taken up among th 


various agencies concerned, lor example, the Navy, Commerce, and all 
the other agencies that have an interest in this 

Mr. NELson And vou savy it has taken those agencies Z2 years to 
find out whether or not thes are satistac tory 

Admiral O’Nerii. The iInquirv came Ip in March 1949 and it has 
taken a lone time on that. and we also held public hearings. Our 
Coast Guard Merchant Marine Council held a public hearing with 
regard to the drafting of this 


1 
i 
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Mr. Netson. This is a legal question, and you may want me to ask 
it of somebody else, but if these regulations had been attached to the 
Convention and submitted to the United States Senate, then, if the 
Convention had been ratified, that would have become the law of 
the United States, would it not? 

Admiral O’Neriu. That is my understanding 

Mr. Neutson. That is all. 

Mr. Auten. Admiral, as | regard H. R. 3670, it is a continuing 
authority which would permit the President first to promulgate these 
resolutions and then the next day to promulgate an entirely different 
set if he so desired. Why would it not be }j 
standpoint if the Congress now approved the changes in statute which 


ust as well from youl 
would make our laws conform to the Convention, and have it effeetive 
when the general Convention was effective, without going anv further 
or giving the President any power to change the regulations? 

Admiral O’Neiii. There again I think that there is a legal point 
involved, and | could not answer that 

Mir ALLEN. As a matter of policy of the Coast Cruard would you 
see anv objection to dealing only with this set of regulations and 
authorizing no further power to promulgate regulations? 

Admiral O’Neity. So far as the Coast Guard is concerned, our 
interest in the safety, which is our primary interest in this, I see no 
objection to that That is our primary interest in regard to these 
international rules. It is to not only improve safety but to prevent 
collisions. That is our primary interest 

Mir. ALLEN. Are there any of the rules that are proposed which 
are objectionable to American operators, or which have been the 
subjec { of specific objec tion? 

Admiral O’Neitt. Among these rules? 
Mr. ALLEN. Yes, sir 
Admiral O’Neitu. I do not know. Mr. Allen | know there are 


some Mr. Bailey savs he is opposed to it, but I do not know whether 
he is OPPoOse d to anv particular rule { could not answer that 

Mir. Auuen. Thank you, sir 

The CHairnman. Are there any other questions? 

\Ir SHELLEY Not at this point I mav want to ask some ques 


tions after we hear the OPPOsItlon 

Mir. WetcneLt. One more question. All the Coast Guard is in 
terested in is in carrving out law enacted by Congress, is it not, just 
nlministrativel vy? 

Admiral O’Nerii. We enforce the law 

Mr. Wetcuet. Whatever law Congress passes and gives you 
authority to issue regulations under, under laws passed by Congress. 
That is the only point that the Coast Guard has 

Admiral O’Nerttu. We do issue local regulations 

Mr Were HE! That IS by authority of some law to carry out some 
general law enacted by the Congress 

Admiral O’Net.u. By statute; yes, sir 

Mr. Wertcue.. This would be going very, verv far afield. would it 
not 

Admiral O’N ett This would vlVve the President additional 
authority 

Nii Wi ICHEI Yes if would rive him the authority all right 


ryy 
i 
} 


he CHarrMan. Thank vou, Admiral 
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Mr. Harrison? 

Mr. Bonner. Let me ask the admiral one 

The CyuarrmMan. All right 

\ir. Bonner. Admiral, the rules and regulations promulgated unde 
this bill, if it became law, would apply only to American-flag ships? 

Admiral O' Netti These are international rules They would 
apply to all ships on the high seas, and also to aircraft on the water 
when they are taxiing, for example 

Mir. Bonner. Do I understand then, that the Conference delegated 


, question will vou’? 


to the President of the | nited States the authority to make rules and 
eculations that would be of international scope and effect? 
Admiral O’NerLtyi. I would not sav that thev delegated to him 


The Conference, as I understand it, did not delegate to the President 


that authority This bill would 

Mr. Bonner. The bill savs that the President is authorized to 
ulations for the prevention of collision involving water 
ipon the high seas and in all waters connected therewith 
the rules and regulations then that are 


proclaim reg 
borne craft 
The point | am making is 
promulgated by the President, are they applicable to all ships sailing 
on the high seas? 

Admiral O’Nerii. All American ships 

Mr. Bonner. How about the other ships? That is what I want to 
find out Would they be under different rules? 

Admiral O’NetLi. No, sir; they would be under the same set of 
international rules and their countries, by an order in council, or what- 
ever they would have, would promulgate their reculations and put 
them into effect on a specified date so that all nations then would 
adopt their rules applicabli to their own flax ships on that date 

Mr. Bonner. That is just the point | am trving to get clear in my 
mind Would the American-flag ships sail under one type of rules 
and reguiations and the British-flag ships sail under another? 

{dmiral O’Nerii. No, sir 

Mir. BonnER. Who coordinates them? 

Admiral O’Nerii. Of course, these rules have been drawn up, and 
thev have been transmitted by the United Kingdom 

Nii BONN! I By the Conference adopting the rules? 

Admiral O’Neruu. Yes, sir 

Mr. Bonner. And some 25 participants in the Conference? What 
other countrs has adopted the rules? 

Admiral O’Netii. Thev have agreed to them They have not 
adopted them ) 

Vir. Bonn} :. We TIVE the President the authority to put the rules 
into effect respecting American-flag ships. What steps have been 
taken by foreign nations to put the rules into effect that vou adopted 
at the Conference, or when would it be expected that they would go 
into effect? 

\dmiral O'Net! They are going into effect. 1 think it is a vear in 
the future, after the countries have agreed to these 

\Ir. Bonner. You have already agreed to them at the Conference 

Admiral O'Netiu. The various delegates of the nations have agreed 
to them 

Vir. BONNE! Have the nations, the countries affected the other 

at the 


Countries alle ted adopted tire rules and re culations agreed Lo 


Conference with respect to their flag ships? 
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Admiral O’NerLi. They have adopted them, but they have not 
put them into effect. 

Mr. Bonner. When will they put them into effect? 

Admiral O’Neitit. When they get agreement among the nations 
and each of the nations notifies the United Kingdom. Then the 
United Kingdom will say, ‘‘Well, a year from now all these countries 
will abide by these rules,”’ and in the meantime the old rules will 
continue in force 

Mr. Wetcuet. You mean all the countries that ratify this? 

Admiral O’Netuu. It would not be all those who ratuy it. 

Mr. Wertcue.. In other words, it has to be ratification or adopt on 
by the individual country with reference to their delegates to the 
Conference? 

The (CHAIRMAN {ren’t we vetting into the fi ld of law hers how, 
and would it not be better to ask the general counsel these qui stions? 
The admiral, who IS responsible only for the admin stration of the 
law, is not an expert on interpretation 

Mr 3ONNER. That is true, no doubt, but he attended the C'on- 
ference 

Admiral O’Netutu. No, sir; I did not attend the Conference. That 
was in 1948, Mr. Bonner. Admiral Farley attended the Conference 

Mr. Bonner. Then, of course, | would not expect you to answer 
the question | was about to ask, so I vield 

Mr. Suettey. Can you or any of those appearing here with you 
tell us how many of the countries who participated in the Conference 
have up to this date taken legislative action which will make these 
rules the law of their land as applied to the vessels of their fag? 

Admiral O’Neitut. We may have that information, Mr. Shelley 
I do not have it at hand, but we have that niormation 

The list referred to appears in subsequent testimony. See contents 

Mr. Nextson. Could I ask him one question along Mr. Bonner’s 
line? 

I think he can answer it It is not particularily legal 

Under this particular bill vou give the President authority to make 
rules and regulations, any rules and regulations he wants to, and not 
necessarily those pres¢ ribed by the international convention I; 
true? 

Admiral O’Netiu. It would give him authority to promulgate thes 
regulations and then to make change or new rules, but he would not 
do that without the agreement of the other countries, because then 
we would have international rules that applied just to our ships and 
not to the other Ships 

Mr. Newtson. That is a 
“We hope’’? 

Mr. BONN! R Tha Was the line | Was pursulng 

The CuarrMan. Mr. O' Tooter wants to ask vou a question, Admiral 

Mr. O’Too.ie. Assuming these regi 
by any other nation, would the adoption by our country make it safer 
for passengers on our ships? 

Admiral O’Netii. These are international rules. We could not 
adopt them and apply them to our ships without the other countries 
doing it. It has to be a universal proposition 

The CHarrMan. Very well. Thank vou very much, Admiral 

Now, Mr. Harrison please Will vou vive vour title a 
to the re porte! 


] j | i 
ll based upon two good words, 1s it not 


ations have not been adopted 
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STATEMENT OF KENNETH S. HARRISON, CHIEF COUNSEL, UNITED 
STATES COAST GUARD LEGAL DIVISION, DEPARTMENT OF THE 


TREASURY 


\fr. Harrison. Mr. Chairman and gentlemen, I have a short 
statement which I would like to present to the commiutt 
The CnarrmMan. Do you have one for distribution? 

Mr. Harrison. I have several copies here 
The Cuarrman. All right, Mr. Harrison. You may proceed 
Ir. HARRISON At the outset, | may state that. although the draft 
of H. R. 3670 was initiated and recomme nded to the Congress by the 
lreasur\ Department, other Government Departments have a_direct 
Interest In the proposed legislation and had a larg part in its formula- 
tion L refi specifically to the Stat Defense, and Justice Depart 
ment nd to the Civil Aeronautics Administration 0 the Commerc 
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th ommiut refleets tl plan and would obvia I ECE Vv of 
epa e a n bv tl Coneress in tl event of adoption of new o1 
modified rules from time to tume of course, to be clearly ( 
stood that anv proclamation of new or modified rules would oceut 
onltv after unanimous agreement amon nterested countri r sub 
stantial unanimous agreement with ampli advance not suc} 
revised rules to take effect upon one given date thre nout th world 
just as would be done with respect to the internationa tiles agreed 
to at the 1948 convention at London 

One of the salient new features ol} the new l ‘ 
pplication oOo such rules to aireraft while water-bo1 »S ) Ot the 
bill it will be observed Droy des that the new 1 tiles \ | Ppt \ th 
respect to aireraft, to any territorial waters of the United St - The 
term “territorial waters” 1s to be d stinguished from ! waters 
as the latter term is used in line 2, page 2, ol t I oO 
watel extend to 3 mites trem our coast lines 

On the other hand. inland waters are those waters inward of the line 
fixed by the Commandant, | nited States Coast Guard nder the act 
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of February 19, 1895, as amended (33 U.S. C. 151) delineating the 
high seas and inland waters for the purpose of the application of the 
international rules and the inland rules, respectively. Therefore, the 
provision that the new international rules, with respect to aircraft, 
will not apply to any territorial waters of the United States is designed 
to preserve to the Civil Aeronautics Board its existing authority under 
the act of June 23, 1938, as amended (49 U.S. C. 551 (a) 7), to pre- 
scribe safety rules governing the operation of aircraft, water-borne as 
well as air-borne, within the territorial jurisdiction of the United States 
In most instances, the line demarking the high seas and inland waters 
extends within the 3-mile limit defining territorial waters. In those 
situations the rules of the Civil Aeronautics Board for aircraft would 
extend to the limit of territorial waters rather than to the limit of 
inland waters 

Under the provisions of section 7 (a) of the Air Commerce Act of 
1926 (49 U.S.C. 177 (a the navigation and shipping laws, including 
any definition of ‘‘vessel” or ‘“‘vehicle’’ found therein and including 
the rules for the prevention of collisions, have no application to ai 


. rt . } } 1 ] 
craft Therefore, in order to render applical i¢ the new international 
rule to aircraft on the high seas, it Is necessary to amend this law to 
remove the inconsisten¢ \ Section 3 of the bill through the exception 


clause, would accomplish this result 

I do not believe that I can add anything further to the explanation 
of other sections and provisions of the bill that is contained in the 
letter of the Secretary of the ‘Treasury, dated Mareh 14, 1951, trans- 
mitting a draft of the bill to Congress with recommendation for enact- 
ment However. | will be clad bo attempt to answer questions by 
members of the committee 1 desired. 

The CHarrmMan. Mr. Harrison, if this bill should be passed by Con 
eress In its present wording 
claim regulations for preventing collisions involving water-borne craft 


it would authorize the President to pro 


on the high seas, and in all waters connected therewith [It would be 
the law, would it not regardless of whether the United Kingdom ad 
vised the United States Government that practically unanimity had 
been obtained among the nations attending the convention? It 
would still be the law and it would authorize the President, without 


any restraint so far as | conceive the bill, to proclaim any such regu- 
lation as he pleased, whether it conformed to the rules already adopted 
in the convention or not. The fact that the other nations who are 
attendant upon the convention did not agree to the point of sub- 
stantial unanimity would not have any effect upon the fact that this 
was the law of the land of the United States, and therefore the Presi 
dent could make such proclamations as he pleased 

Mr. HARRISON. From a legal point of VIEW | agree W th vou Nir. 
Chairman, but I am sure that the President would not do that, con- 
sidering the fact that the international rules are intended to be 
international. 

The CHarRMAN. Do you think it a good idea for legislation to be 
enacted conferring authority upon a Government official on the theory 
that he will not exercise the authority except under certain conditions 
not referred to in the legislation? 

Mr. Harrison. The original idea in the draft of this bill was that 
it would obviate the necessity of coming to Congress each time the 
rules were amended, and the intent certainly is that the President 
would not issue a proclamation 
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The CHarrMan. I understand what the intent is. What is the 
fact? The fact is that it confers clear authority upon the President 
to issue regulations concerning this subject, and we do not say even 
parenthetically, ‘““Mr. President, please don’t issue any such regula- 
tions unless they conform to the rules adopted at the international 
convention.’’ We give him clear and explicit authority to proclaim 
any regulations that he pleases within his constitutional limitations, 
of course, respecting this subject. And then we say in an aside, “Of 
course, we know he won't do it unless they are in agreement with the 
regulations proclaimed by the international convention.” 

Mr. Harrison. As a legal proposition, I could not take issue with 
you on that 

Mr. Neuson. Mr. Harrison, what is your purpose in wanting to 
avoid coming to Congress for approval? It is to avoid delay’ 

Mir. Harrison. That is one of the reasons 

Mr. Nevson. Yet the admiral has already testified that it took the 
Department heads 2 years to approve these rules Don’t you thin! 
Congress could act a lot faster than that? 

\Ir. Harrison. That is a rather difficult que 

Mir. Neuson. Now the other question [ want to ask you ts th 
You say this is the Treasury's bill? 

Mr. Harrison. It was originally drafted by the Treasury, but in 
the process through the various Government departments there wer 


] { 


ioh to answe! 


many changes made and the original bill is hardly recoenizable as 
was drafted the first tims 

Nir NEI ON Did you propos in these hea Ine’s that t} s com 
milter consider all the regulations const ' 


conve ntion? 


\ir. Harrison. | don’t beheve I understand 

\Ir. Nelson Do vou want this committer oO fO ¢ r all of 
reculations contained il} thre nternational COTY won ‘an approy 
them one D\ one and the Nn sav to the Pre sident, °° Ve approve hie 
but vou can do anvthineg vou want to.’’? Do \ 1 vet he pou 
Are we going to pass this bill w thout even con ering ty revguiations 


contained thereim? 

Mr. Harrison. That would be. of cours ip to the committer 
If the bill YORS through the Way itis drafted, it would not be CeSSsh 
for the committee to consider the regulations 

Mr. Netson. Then one of your purposes is to get the bill through 
without ou considering the re cula ions? 

Nh HARRISON No sir; we do not want to avoid the committee or 
Congress’ action if they wish to take it 

Mr. Netson. Why wouldn’t it be just as well if we passed the 
regulations as a bill, giving the President authority to proclaim that 
they become law upon the approval of the other nations necessary? 

Mir. Harrison. That would, of course, render inapplicable our plan 
LO obviate the necessity of comme to Congress every time a minor 
amendment is made 

Mr N ELSON Well. how, tell rhe whi you want to obviate the 
hecessivy of coming Lo Congress 

Mr HARRISON. We just feel it would be a step that could be 
eliminated 

Mr. Netson. We could eliminate Congress entirely 

The CHAIRMAN. Sometimes we almost have 
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Mr. Nevson. Why do you think it should be eliminated? It could 
not be the delay on the basis of the admiral’s testimony, except that 
you would have to put time for congressional action on top of the 2 
years it would take the Department. 

Mr. Harrison. I would like to suggest that this particular lan- 
guage be made the subject of inquiry by the members of other Gov- 
ernment department representatives who are here to testify; that per- 
haps they could justify better than I can this language. It did not 
represent the original language of the draft on the first bill 

Mr. Newson. If they can do any better than you have, I will be 
surprised. 

Mr. Bonner. May I ask you a question? 

Did the first bill direet the President to procla m reg ilations within 
the agreement of the international conference? There is no curb on 
the President’s proclamation here. You certainly do not want him to 
vo beyond the agreements of the international conferen 


Mr. Harrison. That is correct 


Mi BONNE! Wh did vou not write that lang ( n here? | 
ask vou then, Was it in the first bill that you drafted? 

\ir. Harrison. It was in the first bill 

Mr. Bo» Why wa taken out 

Mr. Harrison. On of the asons is that if the Inguace contains 
& provision that the P} ‘Si nt can proclaim nternational rules pursu- 
ant to agreements with foreign countries after unanimity has been 
S d to tl rul t| hei lead to lit “ation as to when substantial 
Uta! Htv wa ; ‘ LTi¢ was felt that woul ofl ih oppor- 
tv to | | ssue, Whereas, if th ded as 

snow, that poss would ot yrree ) 

\l Bon You O not want any p Ons ( lations 
t| il Oo hie Ss did me ha eto vel would ve 

\I 1] YSON Uo gir 

\i BONNI \ hen, tha s tl reason | \\ tho he 
well to limit the s pe ol agreements OF Ul | ! Conference? 
That is all vou want 

Mir. Harrison. I think that the Department of Justice representa- 
tive could give further information on that point, Mr. Congressman 

Mr. Newtson. Mr. Chairman? 

The CHAIRMAN Mr. Bonner has the floor 

Mir. Bonner. He cannot answer the question | asked think it 1s 


a jair question to as! lon’t vou? 

Mr. Harrison. Yes, sir. 

Mr. Bonne! Did the Coast Guard collaborate in the drafting of 
the present bill? 

Mr HTARRISON We were in the pieture 

Mr BONNI R What was the discussion in th collaboration for the 


taking-out of that lanvuage? 
Mr. HARRISON | did not attend the conte ree 
Commander HT J. Wi BB | nited States Coast (guard rh » dIs- 


cussions with other departments took many ramifications, Mr. Bonner, 
and I think in fairness to the Treasury Department these questions 


lirected at the proponents of the changes which were made. 


should be ¢ 
Their representatives are here this morning, the Department of Justice 


in parti ular, and are, I am sure, prepared to support their reasons fot 


makine such chang S 
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Mr. Bonner. Did the Coast (Gauard ar quiesce with the deletion of 
such a limitation? 

Commander Wess. I am afraid I would have to answer ‘‘no” to 
that question 

\Ir. SHELLEY Who is here from Justice? Ask them 

The CHarrMan. We will take them in their turn 

\ir. Weichel signified his desire to ask a question before vo lid. 
Mr Nelson 

Nir. WricHeE! Yes 

In answer to some previous questions vou sald ‘t was desirable t 
vive this authority to the President to make any ind of reculations 
with reference to the international agreement, or as to the future, an 
then vou said that it would obviate coming to Congress co 


the departments would lke to do awav with Congress if they cout 


and are vou alvor ating a change ol the ('onstitutior where t tae 


Congress 1s no longe! thie legislative body because it is gou to by 
simple to do whatever vou feel like doing? Is that part of a ven 
plan of all these de partments that have agreed on this thing 

Mir. Harriso» [ am sure it is not the plan of the Treasury Di 


partment 
Mir. WetcHEL. You acquiesced in 
Mr. Harrison. We acquiesced in this bill 
Mr. WeicHeL. You acquiesced in the principle « 
Mr. Harrison. In this particul nstance, ves, Sl I} 


| 4 > ] ‘ ! ‘ ‘ 

was approved by the Budget Burea 1 ot] words, representa 
of the various int rested agencies DI! ented thei vie sto the b 

) ‘ + ‘ +} 
Bureau i! tL Was approved at : presel ! : 
tion s ) 

Mr. Wet! \ ( pre 

r ‘ > 

pass ( 3 aly } " 

\I H Thev ap ' 

\Ty \\ | 1 | ~ 

\ 

\¢ } I thi 
un i! min ( } ) 
th } } ) } ‘ ‘ , | , 
AS LO lie thé ni iif } \\ 

1 
ODT tion ' » Pre ' , { 
ma ‘ ol i wl a ) e Te) , 7 1 
of law I hel tl } ‘ ! ig ‘ 

] ¥ 

nAKea A | \ is Oo when 0 } ) | ) ! 
acree with the rest of the nations 

What is ne obsection to that ¢ tsidde of " rt) ; 


Congress? 

Mir. Harrison. | am afraid will have to defer to the Justi 
Department representative 

Mir. Weicueu. You are the attorney for the Coast Guard and 


he Treasury? You are a iawvel are you ho 
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Mr. Wercuet. We do not care whether it is the administration’s 
or whose bill it is. I am not particular about that. I would like to 
have the facts. You mean you cannot answer under Executive 
order? 

Mr. Harrison. Would you repeat the question, again, please? 

(The reporter read the pending question.) 

Mr. Harrison. There should certainly be no legal objection to it 

Mr. Wetcue.. Is there any other kind of objection? 

Mr. Harrison. The reason for this policy 

Mr. WeicHe.u. The objection to Congress having anything to say 
is a matter of policv? Whose policy? 

Mr. Harrison. The original idea 

Mr. Wetcuet. Whose policy is that against, all the executive 
branches of the Government that have a hand in this thing? Is it 
their policy to object to the Congress? That is what | want to know. 

Mr. Harrison. | would not say so; no, si 

Mr. Wetcuet. Whose policy is it? 

Mr. Harrison. It was just thought that this method 

Mr. Weitcue.. Thought by whom? 

Mr. Harrison. By the agencies 

Mr. Wericuer. Name the agencies that participated in this, and 
said that it was against their policy 
Mir. Harrison. Well, there was State, Justice 
Mr. Weicue.. I expect State would 


Mr. Harrison. National Defense, Civil Aeronautics Board, Com- 


meree, and Coast Guard 


Nir. W rere Hil And all those are ippolntees of the President? 


Mir. Harrison. Yes, s 

\ir W EICHE! tnd they just Sp ih lol hil whet they object to 
the poli vy of the Congress having anvthine to sa That is what 
yo mean by administration policy? 

The CHarmMan. That is a conclusion to be drawn by ourselves, not 


by Mr. Harrison, for whom they speak, 

Mir. Nweuson. Are the words ‘‘substantial unanimity n the Inte 
national Convention? 

\ir. Harrison. They are in the resolution which designated Great 
Britain as the = secretariat It provides that when substantial 
unanimity 
Mr. Nevson. Are you quoting now 
\ir. HARRISON No iam trying to find it 
Mir. Necson. Wil | ? 


you pieas » quote il 
Nin fs ARRISON Here is thie paragraph 


Che Conference als¢ id before it and used as a basis for discussion present 
international regulations for preventing collisions at sea Che Conference con- 
sidered it desirable to revise these regulations, and accordingly approved the 
International Regulations for Preventing Collision at Sea in 1948, but decided 
not to annex the revised regulations to the International Regulations for the Cc 


vention of the Safety of Life at Sea in 1948. 

Mr N ELSON Is this a summar’\ of the proceedin rs. or is it an act ial 
resolution? 

Mr. Harrison. It is a copy of the resolution—no, it is a summary; 
I’m sorry 

Mr. Netson. What I would like to get is the actual wording of the 
resolution of the Convention as to when this International Regulation 
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for Preventing Collisions at Sea should become effective. Do vou 
have that with you? 

Mr. Harrison. I will be glad to get that for you. I do not have it 
available. 

Mr. Netson. I wish you would. If it does contain the expression 
“substantial unanimity’? what can the President do to resolve that 
language so that he knows when he gets it? 

Mr. Harrison. The office at London makes that determination and 
informs all of the nations signatory to the Convention, and the rules 
are made effective 1 vear subsequent to that date 

Mr. Nevson. To what date? You said you thought the President 
should have this powell because you were afraid that if he aid not, 
there would be some litigation about the words ‘“‘substantial una- 
nimity 

Miv question to vou 1s What ean the President do even under this 
b i] abort t resolv J this meaning ol those words? 

Mii HARRISON In that situation he would be bound by the 
arrangement that was made at the International Conference su h as 
what | yust read here 

The CHuarrMan. Is it the arrangement that the United Kingdom is 


to be th determ ning authority as to W he n substantial unanimity has 


been reached ? 
Nii HARRI ON That s correct, Mr. Chairman Reading 
l ( ( 1k 
T vy4 1) | , Pp ( “ 
" | ct 
Pr ( _ ui ( 
ly i i 
| " }? " ( ~ & 
Il) ’ i 9 ’? { 
Sea 1s 
i ( I 
(Commande! WrEBI i> at is a quote from the nhs act rf the 
| 


International Conference. 

Mr. NELSON. That Isa quote 
Commander Wess. Yes 

Mr. Shelley 

Vir. SHELLEY Mi Harrison and Commande | want to clear ul 


one point and see if | understand it correctly In the o vinal draft 
of language for a bill as drafted by the Treasury Department and 


Coast Cauard, the method was advanced of limiting 1) Pres dent 


rioht to pron ulgvate reguiations to those in the changes from the 
International Conf rence, 1s that so? 

Commander Webb. Yes, sir, that is substantially so Authority 
] 


vo ild he eranted only upon substantia agreement inte rnationally 


Mr. SHettey. And any new regulations that h promulgated would 


{ > 


he authorized 10 the extent of that Conference ac 


tT} 
t1on 


Commande! WEBB Only to the extent of such International agree 
ment; yes, si 

Mir. SHELLEY Following that original draft, conferences were held 
between Treasury and Coast Guard representatives and representa- 
tives of other departments. Is that so? 

Commander Wess. Yes, sir At least conferences were held at 
the direction of the Bureau of the Budget 
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Mr. SHevtiey. Then I think the question similar to the one I asked 
heretofore was asked, and Vou, Commande I Webb. said nh reply to 
the question “Did you acquiesce in this change?’ which appears in 
this bill, giving bronder authority that your answer would have to be 
“No.” That is correct? 

Commander Wess. That is correct. [| am speaking, Mr. Shelley, 
of my personal Op Mon of the matter at that time 

Mr. SHELL! y. Then, although you did not acquiesce 1 would Say 
that since the bill is before us in the present form you were either 
out-voted in those conterences o1 your view was hot given Weight Is 
that a proper assumption on my part 

Commander Wess. Yes, sir 

\Ir. SHELLEY The refore, the ( han in thai form is not one that was 
advanced by Coast Guard or Treasury n itself 

Commander Wess lt was not advanced by the Treasury 1), pa 
nent 

\Ir SHELLEY Now ey | ask, DY Whom Wiis { ndvanced ? 
Several times vou and Mr. Harrison have referred to the Dé partment 
of Justice Was it advanced by Justice? 


Commander Wess. [ would not say i rdvanced by J 
L believe that they support it and are able to support then POsLtLon 
here this morning. They support the chang chow, at this time 

Mr. SHELLI Chen Inv questions seeking | » find out t hae reason for 
making such a change hould | addi Se oO tl representative of 


Justice 


Commander Wi Tha mv belief 


NI Bi NNETI j Oud to 
Yo | On ae I Lol \ { 

ling ‘ ! | Y 4 t r 

\] 1] | , 

} rINeip , | | 

\] | 
tha | 
| 
vO! . ) 

wt 

( ! ( ) 0) | ) 

\I HI »N \ ( \ : 

\I Bi Ml Yi 

Nii H - | mri? ) 

3c] oO of ti | ‘ ~ Th ’ 

i¢ ood TO PN ( to he 4 iil lim t Ty } Co 

Nii Ny sO. \\ 1) ) ! ! ar ? ) 
which the United Sta ye ind ti ~ 

Nin HARRI »N i i i o i no Si | ) oO | | 
conve! oO 

(‘omm dey \\ \Nlore 1¢ fy | po I - | ) 
questi he phra ritoria ite ‘ oO ( 
\eronautics Act, w ch specifically defines tl area of authorit | 
the CAB, the ¢ | Aeronauties Board, and \ nto tl hill 
With direct reference to that act ana the 1 territol nl waters 
was lifted from that ac to show that the xtent oF coverage Vas to 
be the sam as th vwuthority Congress had { i to | { 
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IONS 


FOR PREVENTING 


COLLISIONS 


Mr. Benner. Is the word “territorial waters 
other act? 

Command \\ Yes, su li 149 U.S. ¢ 

Av BR NNE'T If vou define it on thie other acts 
dl n th } I do thin ou should lool 
yi the! a} rh ( ] have l th he wh h i= 3S fic Cll 
the fact that it deals with crimin: provisions 
hould Phi t pre | det 

Commander Wess. W thought that the defin 
would cover | 

The CHarrmMan. The act vou refer to, Commi: 
on page 3 of the bill, is 1 0 CtLO », the A 
1926 (U.S. ¢ 946 edition, title 49, sec. 177 (a 

Command Wess. Yes, sir: I believe that is the 

\Ir. Ba Mr. Ch man, | was wonderin 
the commanh due to th \ ndu thes | 
which all these other agenci e pre nil 

The Cu x. I think M Harrison said he w 

\Ir. H RISON. | did tt attend the eonfe 
Webb attended 

AVE B RI | 1 underst the commande 
and missed on Is that right 

Commander Wresrs. No, su 

Mr. Bari Did you attend the three of then 

I am ereri rT LO thre conterences thre wi a i! 
d SCuUSsSs | 

(‘omman \\ | \ I I 1 \ Depa Tie 
thr dra V { ' e ‘ ; | } 
that a 

Mir. B Ye 

Commander We lieve | attended all, s 

\lr. B In anv of those was it ever dis 
sitinen' it1ohs oO hy 25 which met im hi mvernth 
lec Siati on th promiul tion of re ilations 

(‘om nael Wi ] ' - Sil | ao ho | | 
tol ! rae! O approve thes ind notifv the Ss 
United Kingdom, would have to pass legislation. s 
actiol Vin fed. beat b COUNnCLE TMeetin by thre 
Or hates wis 1} i mm has be ta 1) 
a ren 

Nin Ba | \ . = 25 | the 25 i! ys? 
Commander Wrpt Twenty-five o le twel ! 

\ly Bat | Have passed Lec Siabliol 
Commander Werse. Twentv-five nations hav f« 
Kingdom that they approved the new 1 of the r 
for the Unites Kinedom to set the « { at tis 
I he t 0 His substant hia iii hi al 
proclamabion rwha \ hat m1 qo, to p 
fect on that te, to be specifi ve | ed Ku 

Che ( MAN. Two fj ) of twe : 
! ta be ) Ipst t } 

Vil HY] | <4 | hinve Col ’ ) 
he Britis iss he Seer of S 








42 REGULATIONS FOR PREVENTING COLLISIONS AT SEA 


The Cuairnman. Would you put that in the record, Mr. Harrison, 
please? 

Mr. Harrison. Yes, sir. 

(The communication referred to is as follows: ) 


No. 767 
British EMBAssy, 
Washington, D. C., December 18, 1950 


His Majesty’s Ambassador for the United Kingdom presents his compliments 


to the Secretary of State and, in reference to his Note No. 150 dated March 28, 
1949, and the Secretary of State’s reply dated May 11, 1949, regarding the revised 
International Regulations for the Prevention of Collisions at Sea, 1948, has the 
honour to inform him that His Majesty’s Government in the United Kingdom 
have now accepted these regulations. 

2. ‘The Governments of the undermentioned countries have also accepted the 
revised regulations and His Majesty’s Ambassador has the honour to express the 
hope that the Government of the United States will signify their acceptance in 
the near future 


Australia France Nicaragua 
Brazil Greece Pakistan 
Burma Ieeland Poland 
Canada India South Africa 
Chile lraq Spail 
Denmark Mexico Sweden 
Dominican Republic Netherlands Yugoslavia 
Meuador New Zealand 


Mr. Auten. Mr. Harrison, would it be proper for you to furnish 
us with a copy of the original draft of the bill that was drawn by you? 

Mr. Harrison. I do not know whether that draft is available, 
whether it was retained in the files. I will have to look through our 
files and see if it is 

Mr. Auuen. If it is available and if it is agreeable, | would ask that 
a copy of the original draft be provided. 

The CuarrMan. If agreeable to the Coast Guard 

(In response to the direction of the chairman, two drafts of this 
proposed legislation are submitted herewith. The first draft is the 
one which was approved by the Merchant Marine Council on June 14, 
1949. The second draft is the one which was submitted to the Bureau 
of the Budget after several additions and changes had been effected 
after meetings of the Legal Division of the Air Coordinating Com- 
mittee to consider this legislation. It is believed that consideration 
of these two early drafts will give a clearer picture of the history of 
the formation of this proposed legislation 


\ BILI 

Section 1. The President, through the Secretary of Stat - authorized 
econelude in the name of the United States agreements witu other nations for the 
adoption of international regulations for preventing collisions at a and suet 
regulations shall come into effeet for all publie and private vessels of the United 
States on a date fixed in a proclamation of the President following publication of 
such proclamation and regulations in the Federal Registe1 

SEE 2 | ffective as of the date upon which such regulations come nto effect 
the Act of August 19, 1890, as amended, is repealed and section 177 (a) of the 
Act of Mav 20, 1936 (49 U.S. C. 177a), is amended to read as follows 

‘The navigation and shipping laws of the United States, including any defi: 
tion of ‘vessel’ and ‘vehicle’ found therein, shall not be construed to apply to 


seaplanes or other aircraft except as provided for in the International Regulations 
for Prevention of Collisions 

Src. 3. Nothing in this Act shall affeet the regulations for preventing collisions 
and the pilot rules issued thereunder for vessels na‘ iting harbors, rivers, and 
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inland waters of the United States, or the Red River of the North and the rivers 
emptying into the Gulf of Mexico and their tributaries, or the Great Lakes of 
North America and their connecting and tributary waters as far east as the lower 
exit of the Lachine Canal in Montreal in the Province of Quebec, Canada 


4 BILL To authorize the President to proclaim regulations for preventir ollisions 


Be it enacted by the Senate and House of Pe) resentatives of the l nited Slates of 


imerica in Congress assembled, That the President is authorized to proclaim 
regulations for preventing collisions involving water-borne craft upon the seas 


drafted in consultation with and accepted bv other maritime nations Suet 
proclamations, together with the regulations, shall be published in the Federal 
Register \fter the effective date specified in each proclamation such regulations 
shall be followed by all public and private vessels of the United States, and by all 


aircraft of United States registrv to the extent therein mad applicable, upon the 
high seas and in all waters connected therewith navigable by seagoing vessel: 
Such regulations shall not apply to the harbors, rivers, and inland waters of the 
United States; to the Great Lakes of North America and their connecting and 
tributary waters as far east as the lower exit of the Lachine Canal in Montreal 
in the province of Quebec, Canada; to the Red River of the North and the rivers 


emptying into the Gulf of Mexico and their tributaries; nor, with respect 
aircraft, to any territorial waters of the United States 

Sec. 2. Section 7 (a) of the Air Commerce Act of 1926 (1 Ss. C.. 1946 ed 
title 49, sec. 177 (a)), is amended to read as follows 


“Except as specifically provided in the Act to authorize the President to pro 
claim regulations for preventing collisions at sea, the navigation and shipping 


laws of the United States, including any definition of ‘vessel’ or ‘vehicle’ found 
therein and including the rules for the prevention of collisions, shall not be con 


strued to apply to seaplanes or other aircraft or to the navigation of vessels in 
relation to seaplanes or other aircraft.” 

SKC 3. Section 610 (a) of the ¢ vi Aeronautics Act of 1938 | ss. « 1946 ed 
title 49. sec. 560 (a s amended by deleting the word and’’ at the end of para 
graph (4); by changing the period at the end of paragraph (5) to a semicolon and 
adding the word ‘“‘and’’; and by adding a new paragraph (6) reading as follows 

6) For any person to operate a seaplane or other aircraft of United States 
registry upon the high seas in contravention of the reguiations proclaimed by 
the President pursuant to sectior 1 of the Act to authorize the President 
prociaim reguiations for preventing Collisions at sea 

Sec. 4. Effective as of the date upon which the International Regulations 
Preventing Collisions at Sea, 1948, as agreed upon at the International Conferen 
on Safety of Life at Sea, 1948, come into effect, the Act of August 19, 1890 
amended (U.S. ¢ 1946 ed., title 33, sees. 61 to 142), is repealed 


Mr. Auten. Is ther any pre cedent for the language which appears 
in section 1, looking particularly to line 8, which says “Such regulation 
shall have effect as if enacted by statute’? 

Commander Wess. Mr. Allen, the Department of Justice I think 
is particularly concerned with that language because of possible 
litigation. That is a technical question dealing with matters of law 
In connection with trials, and I think they would be particularly ready 
and able to answer that question 

Mr. Atuen. I noticed that there do not seem to be any criteria pul 
forward by which the President should be governed in making regula- 
regulations, other than that it shall be regulations for preventing 
collisions involving water-borne craft on the high seas 

Is it your opinion that the Congress can delegate the power to make 
regulations with the effect of a statute without any criteria as to what 
the regulation shall concern? 

Commander Wess. [| believe so, on the basis of the precedent 
legislation. I believe so; ves, sir 

Mr. Avten. Under this bill as it now appears, would it not be 
possible I will take an extreme case-—for the President, after he has 
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proclaimed the international regulation im force, to make another 
proclamation, possibly saving that vessels should be manned with 
twice the number of men in order to have proper watches to prevent 
collisions at sea and that failure to abide by his regulation would be a 
criminal offense involving 10 years in jail? 

Commander \\ EB! | would not be pre pared to vo as tar as Vou go 
I will agree that by proclamation the Pres dent can make some 
which would be the law 

Mr. Auten. Could he provide that failure to abide by his proclama 
Lion would be ra criminal offense 4 

Mr. Harrison. | do not think he could do that That would 
require an act of Congress 

Mr. Auten. By what restriction would he be restraine: 


Commander WEBB The lmternational rules have ho wHcovlons 
There Is ho crimimal penalty. He cannot invoke one 

Mir. Auten. Is it not true that this bill has no reference whatsoev: 
to the international rules? 

Commander Wese. The terminology of Rules for Preventing Col 
lisions at Sea, | have thought due to the prior rules and regulations 
on the same subjec could only have reference to international rules 


Mir. ALLEN. That may be true, but is it not also true that H. R 
3670 makes no reference whatsoever to the pending situation? 
. 


Commander Wesrs. Only by that inference, and if that is the worry 


ty 


of the ( oneyTess eertamly the re would he no obi etion to ete aring up 


that pomt 
Mir. ALLEN. You would have no objection whatsoever to making 


1] R 3670 applicabl only to the present sittin on to thre present 
proposed rules? 
Commander Wess. No, sir; | have only said we have no objection 


to making it clear that these regulations would be, within the con 


monly accepted term, international rules for prevention of collisions 
atl sea 
Nir ALLEN If there Is ho criminal penalty | vol ed lo! violat on 


of the rules. how Wo ld Vou i. Llores the rules? 
Commander Wess. Mr. Allen, that problem has been with us for 


half a century. It is peculiarly a Coast Guard problem. There have 
never been any sanctions. The only way that it is done that I know 
of is that re ports are made and the employers of the people on the 
vessels who commit the violations are informed, and if they care to 


take anv sanctions against then employees, they can do so 


\Ir Wi ICHEI What 2ood Is the whole ag nen rf vou cannot 
enforce it on American-flag ships? 

The CnHatrmMan. Mr. Allen has not concluded 

\Ir ALLEN Did you finish voul answer? Is t not true that ll a 
man fails to carry lights if he is running at night he is subject to some 
penalty 

Mir. Harrison. Proceedings may be instituted against him 
' lity 


Mr. ALLEN. Is it not true that there ts possibill 


HpeimMeg LiVvVoLlve ad? 


f erin } 
Ol Crimihai acviol 


\Ir. Harrison. Yes, sir: and in those cases the e¢: 
the Department of Justice for prosecution There are veral 
criminal statutes unseaworthy ssel ypard ne he eS oO 





GULATIONS FOR PREVENTING COLLISIONS AT SEA 15 


Mr. Auten. Are there any criminal penalties invoked for the breach 
of any of the international rules? 


Mr. Harrison. No, sit 


Mr. ALLEN. Are there anv regulations that t] Preside micht 
make which might be enforced by criminal penaities 

\] HA RISO. I tl Tix there a@re Ves, Sil I} ( TI } | 
(‘oa Cruare 

Nin \ | | here | iso! rhe ! ' 
President 1 not make oth: culations enfo ly nflic 
tion -o . penalty 


I ‘ 
Lil 

\1 \ { ‘ ! lage Oo | bil o lor 
pro Ss 10 1} mw COLLISIONS OF he |} rh) S 

\ir. l wo no 

\ \ You sa hel noth oO pl ent t 

\ir. H ) He could not issue s whicl Oo} 
{ i Tri? ti ‘> ’ 

Mr. Awl Whi di oO nd tl hie heat 
re train ! I 


unless (C‘ongress 1) law provides a sanction thre Statute @ivin thre 
officer authority to promulgate rules, the officer promulgating the 
rules could not set up the sanction himself There must be some law 
that would serve as a basis ior it 

Vii \LLEN Is it not true that in Ole regvulaclol sued arty 
larly In price control] and Matters of] tl nt tvpe some ears » 4 m 
penaities followed the violation of thr reculations 

Mr. Harrison. I think you will find. though. in those statutes 
provisions to the effect that for violat Oh Of al ile SSO. \ | 
Preside It OF ly thre author I eohncerned a sanction of som sort sha 
be applied or May be applied 

Ny \! \ C'nt Vu tel ( 14) ] orl ‘ Tidy ru 2 
were aadop this COU ‘ag 

Nin 1] | ISON The Vv were adopt Be i i! n ( 1) ( yn) ESS 
mn TSOO 

Nii \ LihN There s obvious! no renson wl thy im ) ; 
could not be followed again with relationship § to HIS , 
chang s ther 

Vii H | ISON It could be done Ves, s 

Mr. Atuen. And insofar as the preset problem of adopti hy 
present re rulations is there VnV renvrsol whi tin forme! procedure 
should not be nvolved if that ; the onlv aetion vou shy to mal 
effective? 

Nii HA RISON i Would auppres itl l | that questiolr iw sked 
of other representatives, Mr. Congressmatr 

Nii \ LEN | appres ale Vou! mpiied imswe ; hye? ‘a. \ly 
( haiman 

The (' i IhM N The . MOM! et Vill di] YT; 


Lomorrow mornin 


Whereupon at 13:33 -a. } the hear Was 
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THURSDAY, MAY 10, 1951 


SUBCOMMITTEE ON MARITIME AFFAIRS OF THI 
COMMITTEE ON MeEerRCHANT MARINE AND FISHERIES, 
House oF REPRESENTATIVES, 
Washington, D.¢ 

The subcommittee met, pursuant to adjournment, at 10 a. m., 
in room 219, Old House Office Building, Hon. Edward J. Hart (chair- 
man) presiding 

Present: Representatives Edward J. Hart, Frank W. Boykin, Charles 
&. Bennett, John F. Shelley, Edward J. Robeson, Jr., Alvin F 
Weichel, John J. Allen, Jr., Charles P. Nelson, and John C. Butler. 

The CuarrMAN. The subcommittee will please come to order 

Do you want Mr. Harrison or Commander Webb to return to 
the stand? 

Mir. SHeLtuey. No 

Mi ALLEN No It Seems to me | have the answer to the last 
question | wanted to ask him 

The CuairmMan. | thought you had 

Is Mr Avery here, please ? 

Mr. Avery. Yes, sir 

The (CHAIRMAN Will you please step forward and vive voul full 
name and title to the reporter? 


STATEMENT OF MYRON H. AVERY, DIRECTOR, ADMIRALTY DIVI- 
SION, OFFICE OF THE JUDGE ADVOCATE GENERAL, NAVY DE- 
PARTMENT 


Mr. Avery. | am Myron H. Avery, Director of the Admiralty 
Division. in the Othice of the Judge Advocate General. Navy Depart 
ment. 

| have deposited with the committee clerk copies of my statement, 
and with vour permission | will proceed to read it 

The CHatrMan. Your statement is now being distributed, and we 
will be glad to have you proceed, Mr Avery 

Mr. Avery. Mr. Chairman and committee members, | filed yester- 
day with the committee clerk a statement with respect to this legisla- 
tion. That statement indicated that the comment on this legislation 
had not been cleared with all the interested offices in the Defense De- 
partment and, accordingly, the statement was only an expression of 
Navy Department views rather than constituting the official position 
of the Department of Defense 

Yesterday's statement set forth the Navy Department’s concur- 
rence in the procedure proposed for putting into effect the Interna- 

7 
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tional Rules adopted at the London Conference in June 1948 It in- 
dicated that the major item of Navy Department concern was sec- 
tion 2 of the bill which continues existing statutory authority act of 
Dec. 3, 1945: Public Law 239, 79th Cong... Ist sess.: 33 U.S. C. 360 
It also pointed out that, under the proposed new International Rule 
} b), anv government may put into effect similar procedures i 
care for its problems of naval vessels of special construction 
However, I think it will be a saving of the committee’s time for n 
to request that the Statement, filed Vi sterday be made a part of the 
I 


record and for me to indicate very specifically at this time why the 
procedure ot the proposed bill is particularly adapted to meet N 1V\ 
Department problems and to specily the considerations wl h led to 


the view that the proclamation procedure has, for the Navy Depart 
ment, advantages supertor to the enactment, as a spec fj 
all the 1948 Revised International Rules or to the limitation of thi 
leotslation to the condition that the Presid mt shall hav: authority 
only to promulgate the specific International Rules adopted at thy 
1948 London Conference 

Admiral O’ Neill has testified as to the extended hearings with the 
representatives oj American shipowners, admiraltv lawvers, and so 
forth, which preceded the convention in order to determine what 
should constitute the American recommendations to the convention 
I was not a member of that committee, but did deal with the com 
mittee, as did Admiral O. S. Colelough, then Judge Advocate General! 
of the Navy, on the point ol the necessity of a provision in the new 


International Rules, which would exempt naval vessels of special 
construction where the impossible literal compliance with the rules 
could impose civil liabilities on the United States in collision cases 


That provision is incorporated in the proposed convention as articl 


b 

| should say, at the outset, that thereafter until the recent Bureau 
of Budget meeting on IS Januar 1951, which | attended | have 
had no contact with the matter and have, therefore, no knowledge of 
the factors or considerations which are involved in the lapse of time 
hetween the agreement of the representatives of the various maritime 
nations in London in 1948 as to the recommended new International 
Rules and the introduction of the legislation to accomplish ther 
enactment as H. R. 3670 and S. 1182 

Obviously, after the London Conference, there had to be determined 


the question ol how the new international Rules should be put mto 


effect in the United States There are two possible procedures One 
is the procedure ol the bill under consideration The second is at 
enactment, as a specific statute, of all of the new international col 
lision regulations. Admuttedly, either could be used [ wish to 


stress at the outset that the United States has used both of thes 
procedures It) bringing into effect navigational rules 
The rules here under discussion, the International Rules. are only 





me of some eight sets of American navigational rules ihere is a 
separate set of statutory rules covering, respectively, the inland waters 
of the United States, the Great Lakes and their tributary waters, and 
the western rivers The inland, Great Lakes ind western rivers 
tatutory rules are each, mn turn supplemented by an additional set 
of rules, promulgated through administrative action hese thre 
sets of administratively promulgated navigational rules appear mn the 
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three Coast Guard pamphlets which | exhibit here. ‘These pamphlets 
bear the numbers CG—172, CG—184, and CG—169 

\ fourth set of administratively promulgated navigational rules is 
the Department of the Army’s Panama Canal Rules, reenacted u 
1948S 

Krom the \ lewpoint of prec edents to use at this time, there were the 
method of statutory enactment as occurred with nternational Rules i 
1890, and the four later instances of the promulgation of the Pilot 
Rules and the Panama Canal Rules Thus, as to the most frequet 
of the recent procedures, the score favors the procedure here under 
consideration 

l wish to make ve ry clear that the enactment of navigational rules 
other than by express statute, is not a novel practice in the United 
States 

Neithet the procedure Ol this bill without precedent in othe 
maritime countries The British adoption of the eXISUINg Interna 
ally 


tional Rules, which have been in effect since 1890, rests specifi 
upon their be Ing prom cated as collision ré rl 
broad stat LOT authority as 1s ( anadian practice Sie yesterday | 
have not had an opportunity to check the Situation n othe countries 
which have large maritime interests NIy veneral Intormation how 


ever, 18 that in most of these countries the Internat onal Rul S have 


come nto effect through the medium ol promulea Ion AS reg ilnt ons 


rather than as spe ific Statutory enactments 


| wish now to reter to the point urges vesterdayv that this bill 
designed to accomplis| an aiminti on ol ne Lestat rerogati s 4 
the (‘o ress To the eonotrary | rg that the pro e of the | 
in fa iceords with the nethods « the Congress { I iit 
eth =a [very t nica evuiatle Phere a »CONTTOHN 
ispects | Che first that Ly I ations promu ited by I 
Presic ur ously subject to th visions of the Administra 
Procedure A U.S. 4 Nl q h resp ren 
or heat s, an » forth, before th latio ecome eltect 
The ma vuld pro n tl i Wm is wh he ( 
(rual change n ti thr Se] } ( a at I 
\ Vint Panama Canal Rules 

rhe seeond faetor he most practical asp hy 
oO Wo! Internatio Rul thout com nar 1} 
proposed International Rules occupy 13 pages (17 SH) of Sti 
Departmen DUDLCALIOI Inter onal Conte at ‘ of L 

~ pub ition No. 3282 

Tf the mia Cl sd lt W th ! Spec Pacite I rn the ommit 
hearings would } ive Lo consider each Sp me ruie mm these 13 paves 
ly the end, i there Sanv departure trom the 1948 Convention, thet 
here is no longer the uniformity which is the essential to the Int 
national Rul Anv variations would result in these rules, whiel 
are captiones ‘Reo llations tor Pre venting Collisions at Sea,’ 
fact. becoming reculations contributing to collisions 1 nstal 
the British rules for vessels on the high seas should require some at 
differs { mm that pre rib | b ne (met! } ‘ ) \n 
vessels 

Thus hay ne’ in mind this controlling aspect ol mitormity Live 
mattel seemed one of technical reculations to be dealt with admunis 
trativel\ subject alwavs to the controls prescribed as to hear 
and so forth, by the Administrative Procedure Act 
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As a very specific illustration of the congressional policy as to the 
manner of promulgating technical regulations, I quote from title 49, 
section 551, United States Code, where the Congress has afforded the 


Civil Aeronautics Board, with respect to aircraft, authority similar 


to that proposed by this bill. Under section 551 (7) the Board is 
empowered not only to prescribe but to revise from time to time, 
“* * * rules for the prevention of collisions between aircraft, and 
between aircraft and land or water vehicles.”’ 

This act, passed in 1938, is, in principle, an exact parallel to the 
procedure proposed by the present bill. 

There were questions asked yesterday as to the original form of the 
bill, as prepared in the Treasury Department, prior to the conference 
held at the Bureau of the Budget on January 18 in an effort to resolve 
the problems of the impact of the legislation on various Government 
departments. There was, I think, created an impression that the 
original bill was restricted to promulgating the 1948 Convention and 
that such restriction was eliminated on the representations of othe: 
Government departments. Any such inference is very much in erro! 

I attended that session, which, as I said earlier, was my only recent 
contact with the matter until these hearings. What was, in fact 
stricken out on January 18, 1951, from the draft was something 


quite different. The stricken language comprised these words 
“drafted in consultation with and accepted by other maritime na- 
tions.” Had these words remained in the bill, then the authority of 


the President to proclaim any reculations whatever would he COon- 
ditioned upon the regulations being in the quoted language, “drafted 
Th consultation with ind accepted by othe maritime nations 


This language, if it remained in the bill, could involve extensive liti- 
gation, since their legalitv would be premised on compliance with this 
condition as to whether the reculations were authorized 

lo illustrate the issues which could arise Do the words ptea 
by other maritime nat ons’”’ include every maritime nation? What 


would be the situation if some one small country, which could be said 


to be a maritime nation, failed to adopt the regulations, although the 
overwhelming majority of maritime countries had done so? The 
retention of these words would have made the bill a fruitful souree of 
litigation when one interest wished to avoid the burden of noncompli- 
ance with a certain rul This restriction was, from the viewpoint of 
avoiding litigation and providing the ecertainty so ¢ ssential in collision 


rules, very wisely, in my view, omitted from the draft which is now 
H. R. 3670 

What I have said summarizes the considerations, particularl the 
expression of congressional intent as set forth in the 1938 Civil Aero- 
nautics Board Act, which led the Navy Department representatives to 
view that the procedure of this bill is not only effective, is supported by 
the precedent, but is in full accord with congressional procedures for 
dealing with the technical regulations, which are promulgated by many 
administrative bodies, particularly in view of the Administrative 
Vrocedure Act requirements which recognize that such regulations will 
be issued 

Now I refer to one specific factor, which made the structure of 
H. R. 3670 particularly advantageous in coping with potential Navy 
Department problems. This is a matter of very substantial impor 
tance. The short of the matter is that, if the present bill is amended 
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to limit the authority to prescribe only the Convention regulations of 
1948, then a supplemental section in the bill is imperative to enable the 
Navy Department to meet potential emergency situations. Such an 
amendment was not previously suggested, for, if there were no 
restriction on the power to issue regulations except those of the 
Administrative Procedure Act, then this problem could be met 
administratively. 

This Navy Department problem lies in the fact that the World 
War II practice of “black-out”’ or not exhibiting lights or sounding 
signals has no authorization in the International Rules. Those rules 
require the exhibition of lights. The secretary of the Navv’s powel! 
to prescribe black-out in World War II was rested on dubious provi 
sions of the War Powers Act. However, since the vessels of the Allied 
Nations in World War II operated under universal black-out orders 
the problem, as a practical matter, arose only when a blacked-out 
American or Allied vessel was in collision with a lighted neutral. The 
lighted neutral was in compliance with the International Rules The 
blacked-out vessel was in violation of the statute and thus at fault 
The legal effect of this situation is illustrated by Watts v. U.S. (123 
Fed. 105 This case, which arose in the Spanish-American Wat 
involved a collision off Fire Island between the blacked-out United 
States cruiser Columbia and the British steamship Foscolia. The 
Foscolia was properly lighted. The Navy cruiser was held solely at 
fault because of the absence of any statute authorizing the suspension 


of lights on the warship That situat on prevails today ind I the 
International Rules 

If there should by chances develop a situation whet (n 
vessels were blacked out and there were a large number ot ves is ol 
neutral countries exhibiting lights in strict complhanes with th 
International Rules then the | nited States would expe! rie a heavy 
burden in collision litigation bv reason of compliance th black-out 
orders 

To avoid this potential litigation issue the removal from this bill of 
anv right to issue supplemental regulations under the International 
Rules would necessitate the addition of a section to this bill, which 


would rive legal Sanction to black out or orders to retrain trom sound 
ing signals, and so forth, under the International Rules Such sectior 


would read as follows 


mt i Mur ne ol ar, ¢ Data re i i 
t \ er there be a declarati« f war or t. t r ’ 
SO ling of a ! al, required | " ( board a pul f { 
States, or a vessel documented under the laws of the United States or charters 
to or operated for the account of the United Stat mav be suspended whenever 
the Secretar of the Navy or his designee sha issue an or le] prec ling 
board such vessels, in whole or ir part under specified conditions or i specified 
localities, the exhibition of lights or sound y of signals 


Accordingly, if this bill is restricted to promulgating the 1948 
Convention, there is urgently recommended the enactment of this 
additional section, to avoid Imposing on the United States in collision 
litigation the burden of having its vessels held legally at fault in the 
event of a collision with a lighted neutral ship or one complying with 
the International Rules 

To conclude this statement, which is longer than I had expected to 


make the matter hefore the committee 1s a choles hetwer ntwo pro- 


} 


} 
mutting into eftect 


cedures which have been used at various times in 
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signals be sounded, then there would be no issue as to the legality 
Other sets of rules have such requirements, but the International 
Rules do not 

The CHarrMANn. Any questions, gentlemen 

Mr. Nevson. On the point you are making there, why was not such 
a provision included in the International Convention when it was 
first arrived at? 

Mr. Avery. Back in 1890? 

Mr. Netson. No. This one you are suggesting, that we give 


the President power to put it into effect. There is no such provision 
in the International Agreement, is there? 

Mr. Avery. That is correct 

Mr. Neuson. Then vou think the United States by unilater 
action can violat the whole agreement? 

Mr. Avery. That is what occurred in World War I] The Seer 


tarv of the Navv issued orders that all Ame n vessels shou 


eo 


operate blacked-out, and so did all allied counti 


Nii NELSON Have we had any Suits Dy \ S ulic 


Out OL that 
Mr. Av Yes The Na Department |] Oo 
recall; that w ettl tho ol 
Mer. Ng ~. But vou did settle 
Mr. Avery. We settled 
Mii Ni SON Beeca you co ( rset 
Nii LVI Wit] ! 1) t 1 thre , , 
Mr. N n. Bi O ha 
we | ( tl Co Ol hat v 
Nii \\ ly tatute Wwe ! OS thie ! } 
lights be chibited and that wo be the 
res n | same manne! sta ‘ 
tin tw of the me . ( xhibiting tl 
\l NevLson. We hay y reli ours , ' : 
orde! | ourselves of liab in international law by putting this 


in the Cor vention. do we not? W cannot violate a contract Db Ou 


OWTL 2 on once we have agreed to it and obviate the habuilit hich 
l I rnational law by the Spanish-American War cas wl 
ou cit 

\I \ \\ eady \ ( nd RK | pointed o 
in tl ( I spoke of here. a spe ¢ provision tl hts mav no 
be « I rite Cha ol co SK ! ONLY SS t| re operat- 


Mir. NreLson Inland waters are not subject to the same 1 es as 
international waters, are they? 

\MIr. Avery. The Inland Rules and the International Rules cove 
Mr. Nevson. Are you not in effect, by suggesting this provisior 
gesting that we put a provision in the international Conventior 
to start the whol process all over aga 

Mir. Avery. Not necessarily 

Nh N ELSON Is not that the onlv wav we eat evauy { ut I 
liability for blacked-out ships? . 

Mii “AVI RY No Sil Coming back to my Dasic proposal that i the 


requirement that the lights be exhibited rests on a statute, by the 
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same medium you can relieve yourself of the legal obligation to 
exhibit those lights 

Mr. Netson. In other words, if we put this amendment into this 
bill, and accept the International Rules and Regulations, we are in 
effect saving to the other nations of the Convention that “we ar 
accepting Vou! rules and regulations, which are already agreed Lo 
with this condition 

Mr Avery. That in time of wa where a ertarn situation ¢ 
iSts 

Mr. NELSON hen it has to vO back to them to have them agres 


to the situation o that it will be a contract where there is a met ting 


of the minds Is that right? 
Mr. Avery. No, su Because this is not a matter of bringing the 
rules into effect through a treaty or by signing a convention. Thi 


basis of the International Rules, although it is referred to as an “‘inte1 
national convention,” in the United States is statutory 

Mr. Nevson. Suppose we have a war and order a ‘“‘black-out If 
some American warship runs into a neutral that is carrving a light as 
deseribed by this international convention, and it comes up before the 
court, what will the United States say? We agreed to the international 
convention, but subject to this condition? 

Mr. Avery. If our “black-out’’ orders are legal, then we would not 
be at fault for failure LO have exhibited thre ents required under the 
international convention 

Mr NELSON I still think, My Avery, vou are saving we agreed LO 
this convention, but on this condition Now, when vou make a con 


ditional ACK epl ince of an otte r the nvou hay etovo dDack to the oft ree 


and have a meeting of the minds before it is a binding agreement 

Mr AVERY | thin oul basic difference of view lies in the fact that 
it is not this meeting in London which has brought the new rules into 
existenc It is the fact that each count: take action within that 
country to promulgate the rules 

l rea concede tl n ro post 
to adopt the view that the United States in defending itself in tin 
war would pay to a neutral any damage oi med to that 
by reason of the war measures adopted by the nited St 

Mir N ) | nou ht vou (i hat ( Wo \\ [| \ 
ected une | \\ Pow Let nd vet vo Cha 
vas statutory vas it not? 


" ' , 
\ir. NELSON Are ou saving then that one of the reasol We hould 


use these methods | o have substantial unanimity? That mean 
each nation in turn could accept the rules as set forth verbatum just 
the way they are Is that not true? 

\Ir AVER) i nanimity is this S11 R Li¢ OS Sj f | soun Orie 
blast I mean that I am directing my course to thre ht If the 


British rule is to sound more than one blast. the 


\Ir. Nevson. I do not like to interrupt you, but | do not think we 
need to go into that The unanimitv vou use here to istiiv delegatu 
these authorities to the President 1s unanimity by every nation u 


accepting the same regulations verbatim; ts it not 
Mir. Avery. Unanimitvy means the vesse would operate undet 


common rules 
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Mir. Nevson. The same rules? 

\Ir. Avery. The same rules 

Nii N ELSON. SO they would have Lo be the Sime lancuage They 
could not be different in anv way 

Mr. Avery. That is neht One rule has to mean the same thing 
in the other countries 

Nir N ELSON, Now, we are saving to the nations that have already 
71 cepted these rules that we agree under this condition 

Mir. Avery. We are making very certain that there will be no iss 
raised as to the blac k-out policy of World War I] 

Nii ALLEN Does the ventleman vield? 

\Ir. Nevson. I vield 

Mr. Auten. Following that line, would it not be quite possibl 
il We adopt the position you suggest and black-out as ordered 
that in our courts a foreign vessel would be defeated in an action for 


t 


} ] 4 ‘ 
agamaces while the Same torelener ip his own countrv m ht pre Vall 


im the action tor damages, on the same facts? 

Mir. Avery. Of course, if we are dealing with a matter of for 
law that Is a separate IsSsUu¢ One, an American publi vessel Ss not 
subject to proceedings any where except inh Live United States 


| , . , . } ! { ‘ : "1 7 
Secondly, as a matter of principle, the conduct of the American p1 


vately owned vesse] should aL voverned yy thre iws i} at con Ol 
That is, a foreign court, 1n determining whether this ve ssel ha arias 
a proper light or signal exhibited, should apply the American statut 


Mr. Netson. Mr. Avery, to go on to something else, do you not 


+] y ‘ ; . a , 
think there is some difference in citing as a preceden he wuUlhol 
hha We might delewate Lo the Civil \eronautn ~ Boat | or Stine 
vhich is a Board created and controlled by Congres nad tl hh 
{ li mt a CURL 0 he Presid ni who S 10 , ‘ 4 
\I \\ in} i thi lin Uke (il rt ( Vol it hat hy Ss] 
iD ! i ration of Luternational Rules tl S s chon 
oO the Congress 1 ail ny a specine rul Yo probiem . 
wether vou are roing lo adopt he convention as a whole or not 
Witl spect to aircrait operating ove! the United Stat t wo 
x” verv much a different situation. where vou 1 ht wist 
rule thia hy Board would have 
tf might say this some of he problems of this | ‘ e oul 
fact that seapianes on the water are subject to the navigational rules 
i simplv attempted to outline the nistory of the two procedul will 


the factors that make it advantageous to the Navy 

Mr. Nevson. Is there any other country in the world, Mr. Aver 
that has a constitutional svstem analogous to ours? 

[1 AVERY Congressman | ao not think vou need that 
Irom me 

Mir. Nevson. Then what is the validity of citing the practice of 
other countries? 

Mr. Avery. Simply this: | think that it would be of interest to the 


committee in its deliberations to have this knowledg¢ 


Mir. Nevson. You cite it as a matter of interest and not as a ma 
of precedent? 

Mir. Avery. Of course. sir 

Nin NELSON That is all, NIy Chairman 

Mr. Avery. And with the thought that I might be interrogated o1 
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The CuarrmMan. If the United States might make certain conditions 
with respect to its observance of these general rules adopted at the 
Conference, then every other country may likewise make certain 
conditions; may it not? 

Mr. Avery. Yes, sit 

The CHarrMan. Then of what avail would be the rules if every 
country accepts the rules with certain conditions of its own and with 
modifications of the rules? How could vou ever Oobptaln it | 
unanimity in the light of that situation? 

Mr. Avery. The type of unanimity which is essential goes to 


thing that | spoke of: The type of livhts that a vessel that 5 unde! 
way should exhibit the type ol liehts that au Vesst { { nored 
should exhibit; what signals meat If thet a Variation ere, then 
there is confusion and collision 

The CHAIRMAN. But there mav be variatio n anv otl spect of 
the rules if other countries see fit to adopt them conditionalh the 
{ ited States wo 1 be ado 1! I ven L pass a Dt 
I} the United St trom lia lity hy I { \\ 

hh vould ( he rules 

\I It not yo fay try ) ‘ - 
d) Proy ~ ) 1} 

Mr. Av Theoret lv, y : 

The CH Vl Why o \ heol vit 

Nir. Ay B les rom 
t1o hy a } ePD | mm j ( ) ney 
h letv oO i ‘ ( ( yuld 
nA ! | ) ( } ) | | V I- 
i] ) 

1} CH \ What 1 ell } 
Wi the onlv situat that tifles a « 0 

\1 \\ ) | } nA } le 
» soul me ot wal ad when < ( rie 

il liabi V, and so vuld ar \ in si 

Che ( IRMAN ! ers ( it perfect ) , 
Trin \ iv in time ol ( tha des to ma ) ! 
rule ind adopt a woul I re V Va ! ) 
Custom provide [fo ~ ch adopt on wl } t} 
ond tion mder whiel the uid no S iS ! 
Now there at I Ons I! oOlVv ec SuUpDO } " 
rmopted one more eDdDa Lif cond tons 
cepting these rule Th rule themselves ht iecelv ¢ 
troved by the adoption of such exceptions to the 1 eS, ¢ rh 


to the adherence to the rule 
Mr. Avery. I can only sav to that, with 1 Yo 
highly improbable any such situation wou I 
The CHAIRMAN. So do I, but it is not at all impossibl Lots of 
thines that are hichly 
Mr. Avery. Theoretically, it is possible that a coul nro- 


muleat ne these reculiations c¢ iid immpose one « mo ra) 


improbable oOccul 


mation 
The CHarrmMan. More than theoretically -racticn 
Ty 8 do if 





REGULATIONS FOR PREVENTING COLLISIONS AT SEA 57 

The CuHarrMan. It is probably very remote to think of. It is a 
very remote occurrence to concelve of, but neve rtheless it is not mere 
theory 

Mr. Avery. From a practical aspect, there would be no advantage, 
or no seeming reason for that departure 

The (CHAIRMAN Those In charge ol the responsibilities in other 
countries might think that there was, and they wouldn’t care mucl 
about what we thought if they did 

Mi AVER) | suppose the best obs rvation on that, sir, is that at 


the present time my understanding is that the British have been advised 


that most of these countries have nol imposed an ondition as to 
variation from the specifications set out in these 13 pages of rules 


The Cuarrman. Is there anything to prevent them from doing 
hereafter if thev find that the necessities of the situation and tl] 
safety of their country require that therr adherence to the rules bs 
conditioned by some situation that thev may devise in order to pro 
teet the welfare of their country 

Mr. Avery. Theoretically, of course not, sir ist the sar 
arrangements mav be changed 

The ( HAIRMAN Nii \\ ichel 

Mir. Wetcuet. Do you know how many of the 29 nations ha 
cepted up to now? 

Mr. Avery. | am not in the position to answer tha 
Mir. Wetcnent. Who would know 


The CuHarrmMan. I think it was stated vesterdayv that 25 hav 


» 
A, = 
j 


Vine W Hil Are were some? How re } thi \ hand 
Wh nm vo Si ‘Non that | KHOW of,’ hay 1 in 
nation of it, or do vou not know 

\hi \VERY No: | have hot | heard thre state! ! hh: Vas mm 
he erd s to the number 

\l VW EICHEI But vou do not know what conditio ul Ol tlie 
placed at all Did anv of them place the rhe ul king abo 
ay i 

\tr \vi } Nol that | KhHOoWw ol 

\I W er ikl Not that ou Know ol So that there 

horized acceptance imposing this condition, the Internatio 
C‘onference would have to reconvene Lo accept il; would it not? 

\Ir. Avery. No, sir 

\fi \\ KICHEL \\ ho makes the acceptance 2 Who a ees [or a 0 
these 29 nations then? 

Mir. Avery. While this thing referred to as a “convention” o1 
conference , tl comes mito existence as a part ol the law of i¢ 


country involved, by a separate act of that country. 


Nii 


Wi ICHEI | understand that But suppose Vou are on 


uvree Ol set of rules with eference to coll SLO! \ mu erthel agree O 
ado not acres | understand they all have to agree betore it becom: 
eTte t1V¢é Is that eorl et? 

Nir (VER) The Provistoh requires that ther be complhianee fi 
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Mr. WeIcHE! And they have to agree on the same thin (ie 
not. . 

Mr. AvER’ \s to the parti ulars of the rules 

Mr. Weicue.. On the particulars of the rules. If you place a 
condition, then that is an exception; is it not? Ca h 
all of the exceptions the y want to at any time? 

Mr. Avery. Theoretically, there is nothing which wou 
Co try from IM posing a condition or qualification 

Mr W EICHE! But practically the rest of them have no and nov 
vou are suggesting that the United states can put in an exception 


Is that right’ 


Mr. Avery. We are suggesting that the United Sta , he 
under legal liability 
Mr. Weicuev. Is that an exception to the Conferenc [Is t] 


an exception? 
Mr AVERY There is a period of time when the livhts and si 
\Ir W EICHE! No Is what you are suggesting an exception to thre 


) 


7 } 
ais 


conference? It is; is it not’ 
Nii AVERY It iS not an exception to the conterence It is ' 


fication on the time when these rules would he effect ‘ 


Nir W EICHEI lt Is an exception or qualificatior Kithe: 
other words, it is not total agreement: is it? 


Mr. Avi RY There Is total agreement as to the navigational nspect 


of these rules 
Mr. Wetcuer. With reference to the suspension, did thev agree a 
the convention they could all suspend any time tl \ elt like t by 
putting in a clause like this? 
Nii AVERY The convention did not deal with that problem 
AGE Wi ICHEI The n how are vou going to have al agreement o 
that without reconvening? 
Mr. Avery. That is not an aspect of the rules in themselves 
Mr. Wetcuet. Do you say that by the qualification, or whatever 
you want to eall it, that with reference to damage to ; 
that this country would not be lable, without their agreement. or 
without that country having agreed to accept this qualifi 
Mr. Avery. I say if there were a collision with a | 


and the charge of fault against the public vessel rested on nonenxhibi 


( 
‘ ! 
hted neutral 


lo 


tion of lights, then if that nonexhibition of lights did not contravenes 
a statute then there would be no legal liability | have alread aie 
that with respect to the inland waters of the United States 

Mr. Wercuet. The inland waters are entirely different Mhis 


committee held hearings and reported to the Congress, and the 


Congress as a matter of law passed everything with reference to in 
land waters a few vears ago I do not know whether vou knew that 
or not 

\Ir AVERY That was a revision, sir, to extend fie i ae vihnict 
the inland rules apply. They have been in effect for veat 

Mr. Wetcue.. Everything else was changed in this cass Ther 
were hearings, and it was changed So that comparisor ou make 


there I do not know whether it ts very 


However vou claim that you can make an except on to the a 
rane oO} t | convention that if + | eUull | =} 1) licht md th 
Dt ( } | nh a st t¢ iS not | 1 ray all 0 adamag | 
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neutral ship, that the United States Government would not be liable 
by its own act in doing that. With reference to suspension of the 
rule on livhts, it would not be lable by its OWN act In Saving that it is 
suspended. 

Mr AVERY It is by Statute that the | nited States requires the 
exhibition of that light If there is no statute requ ring the exhibitior 
of any heht then there is no basis for legal liabil 

Mir. WeicHe! Is there a statute now requiring the exhibition of 
light offshore? Is there such a statute now? 


Mir. Avery. If you refer to the international waters now 

Ni W BICHE! The International waters Yes | there sucl 
statute now? 

Mr. Avery. The requirements of the international rules ar 
the lights be exhibited 

Mr. Weicue.t. Would they be liable then Thev would be lial 
then, would they not? 

\Ir. Avery. Under the present international rules? 

Mr. WetcHeL. Yes 

Mr. Avery. Yes. Just as in the Spanish-American War cas 

Mr. Wericener. Have you not had any cases since the Spanisi 
American War? You have had a few wars since then 

Mr. Avery. We had two or three situations that I can personally 
rec all in World War I] 

Nr Warr Hk You had two o1 three situations in all of thes 
vears, and World War II was a pretty big war, and still vou had o1 
two ol three 

Mr. Avery. We had a small number of neutral vessels \lost of 
the Allied vessels wert operating under black-out orders 

Mr W eICHE!I You are askine for a lot of blanket authority for two 


or three situations when one considers there were two or th Wars 
in that period of time. Do you not think so? 

Mr. Avery. There is a further factor 

Mr. Wetene.. How many ships did vou pay for du this last 


var, World War 11? You settled one? 

Mir. Avery. I recall one particular case, where we had a verv serious 
collision with a Portuguese vessel 

Mr. Wercue.. The litigation vou are gomg to prepare for up to thi 
present has not really amounted to very much, has it 

Mii AVERY Based on World War I], where we bad all Allied ves 
sels operating under black-out, the situation did not materiatz oO 
anv great extent 

Mir. Wercne. Based on expericn vhat you are tatking about 
does not mean anything 

Nii (VERY Ny statement was that if we had to deal with a situa 


tion of black-out with a oreat many ne utral vessels 


There is a further matter of principle If von have this black-out 
situation, you have the ex itive authorities orderu \ aI S 
and naval vessels to ops pte um \ olation o the | here 3 | 


matter of principle 


hi: Wasrmur Dis. von net think if i Wels noceseary that C: . 


might have authorized them to operate in violation of the | Ltn 
(‘ongress could do it just es well fhev are in session sually 1 tile 


ot wal They have Deen Wm session aut a bit of the tu 


last 16 o7 , Vears lave thev not 
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Mr. Avery. Having in mind the potentialities of the situation, we 
are suggesting at this time we be forehanded and deal with the problem 
The United States Government should not have to be in the position 
of ordering American vessels to operate and navigate in violation of 
the statutes There is that phase of legal habilitv, and there is the 
phase of the executive departments ordering noncompliance with 
the statutes. 

Mr. Weicu! 
much of it, has there? 


Ave AVERY) Due, | may savy Lo the ia ha [hel Vel very Cw 


You oniv had on ist - here ha het cen So 


neutrals that were pperating 


Vir WereicH! That is al] 


Mir. Netson. I want to get this straightened out a litt \Ir. Avery 

Do you consider i this international! Convention hKiopted that 
the rules and regulations prescribed there) ould hay 1 niluenes 
0 Lia bir LO] oll koh at sen? Would that ) Larike nto ee slera 
on in an admiralty court in the question ta rmiul ts) 4 

Mir. Avery. | am afraid | do not understand vo questio The 
rules vould by Con rok ne 

\ir. NELSON Suppose you Diack out and a lighted neutral « lides 
A I} i Dine i-oul Ameri I ship They COTM nto admuiraitv court 
Will thre court take nto consideration thes rite national iles and 
regulations letern | yx liabilitv for h adel ; 

Nir AVER) fra ad, al t We ia 1 pDriral Situation today to 
the Spanish-American War Cust because thet ho ithorityv fo the 

el thre American \ sel which has COT rdered to be 


a) | 1 < ) » exhib s lights Yi e | fault 

AY NELSON. Do th lot ha | | ) | Le and 
cohusation in al | ity coul vith i Oo O ) hips ¢ 

s they do in courts | 

\I \\ Ni We have a vi lif] \\ ye 
1 thre lmuiralt. l vhich reterred [ ? \ ihe 
whi ( hye iol: ) ) ney | ) ! ) ) ( tin 

= iburden of showing flirmats h nn) 
not cont ) ) I eoul 1 ho fil ) ) ( 
Tit i 

As a practical matte Wigation I ! oO possibl. 
burd oO mm | | 1 What ral 3 th ) ( . tu j 
matter ol particular consequenc 

Nir N ELSO ha rire Now we cone ado n to his LuatiIoONn 
Where an unlicl ted American ship which | ho y - } olation 
of any rule, beea we have said so in this statute, collides with a 
neutral which is lighted and has complied with every rule of Interna 
tional Convention You con down to the Dasic question ol negli 
rence and causation, do you not? 


Mr. Avery. Yes, su 
Mir. NELSON Nine time out of ten will Ot the Isl muse of that 


collision be that the United States ship was ublichted 

Nir AVERY) Yes, sir: but then we vo to the question, is that the 
basis of any legal liabilitv? If there was no statutory requirement that 
the American vessel whether a public or 3 private vessel. should 


i 
exhibit lights then there is no basis of finding fault with this American 
lers of the Defense 


vessel which is blacked out according to the re 


Department 





Mr. N 
spite of 
they not 

Mir 


1 
blacked 
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ELSON, You mean if neither ship has violated any rule, I 
the fact that the accident occurs, there is no lability Dy. 
vo into basic causation, assuming no rule has been violated 


] 
Avery. If neither vessel has committed any fault If th 


; : : 
out Ameri an Vessel Is dome what she Is permitted to do und 
| ] ! } } 
American law, and the neutral is operating der her own law, then 
there is no fault on the part of either vessel 
\ 1 { 
Vil \ SON rou mean even if the act tha h | Nn aq ota 
' ' 
ship is blacked out caused tl ecient 
aT 1] ' 

Mir. Ay "} ontroll r, is wl r tl blac! 
«0 ) VIOLlg 1 of st Ito ( ! lf ! \ - 
‘ l Ve | ‘ Ops i Live blac OU requ rhe I 

| \ / 

\ir \ i) eater (| 1 7 | ao ( Oy, ( 1 
rdmu o | cannot cont { 0 Yo ou 
(j } ( ( j Lim ( Vil ly e) hey Vorqd Ou 1) 

1X , 
1] (| Sf) Ve! ) 1} | ‘ \ « \\ ’ 1] ) ' 
0) I \ i \ ( Ci e not sO) n \\ | 

} niforn 3 tf; World W I] has ne 
j 

. , , 

\ \ Lie Cu I ( ! 4) 

1) 

Wi ad i> mia mie tatu ich Oo 
| eet q)j yy i a sO 7 I hi hay J ' 1 { 

AT ] ] ] ] 

\ Prue enough id 

tit \ h Cl ! 1, Na dA 1 Yr oor . hip 
1.1] ! ] 
Dlacked out on any sea, could he no 

Mii Avi { nder this situation he would be na position to do so 

I 
, | ’ , , 
Mir. ALLEN. Mr. Chairman 
; _ 
Che ( i | \ N Nh Allen 


Hi. R 670 to an extent is the provision that we would autho the 
President to p oclaim regulations which shall hav« ne ele iS 
enacted | statute vhich seems to me to fl t rh t eo hy 
usual constitutional conception that we have three in branches 
Ol the Groy rn ent 

l wal O very cautious if we do @ive any Py the { Under 
this bill would we have a constitution l right to rH hat ype ol 
authority to the President with as little limitation or defi 0 
this bill provides? 

Nin LV | have pointed out to ou ti} t there are eady 
four se rule that st und thre delegation that vou have : end 
viven Now oing back to that matte of that phrase shall h: 
the same Torce and effect Aas il he Vv were statutes, while as | “y 
[ did not participate in the basic drawing up of this measure, [ can 
see a very strong desirabilitv from the viewpoint of avoiding litigation, 
for the insertion of that very provision. That is this: We have a very 
curious situation under the navigational rules Half of them are 
express statutes. Half of them have been | romulgated by adminis- 
trative ences 

Conceivably, where we have such importa things as the inter- 
na ional I 3 } ( ould aris some qu on a ) heth I ) not 
the reg la on were of thi same oO le as th or whether 
hey \ e mMieriol I would assume that tha ! lave Was put O 
elimina hat liligation issue, pomting once more to the desirability 
of th ( ikty in colli LOT] 1 S 


l 


») 
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Mr. Auten. I do not think you quite answered my question. By 
what authority would the Congress give to the President the power 
to promulgate a regulation which would have the effect as if enacted 
by statute, without saying to the President that there is a limitation 
of the field in which you can make such promulgations, definitely 
defining how far he could : 


Mr. Avery. First I would say that you have the limitation in th 
bill. That Is these navigational! rules rn the high Seas The SCCOTLG 
thing was the fact that the Congress has previously passed thes 
statutes delegating authority to do th very same thing to enact these 


collision rules 

Mr. Atten. You think that the unconstitutional delegation of 
authority itself IS authority for i subsequent uUnCcONnStILUbLIONAal de 
gation? 

Mr. Avery. My personal view is that there is no issue of uncon 
stitutionality here 

Mr. ALLEN Looking at the | language of the bill t Say 


} +} Dus +} ‘ : 
That the Presid Is authorized to prociall 

l gy water-l cral ipon the hig sea i i 
Wit! 


That is fairly broad. LOO, | guess. What types Ol reculat ons, or 
what several categories ol reculations, if you could tell us, would 
come within the limitation that is set forth in the language I have 
read? 

Mr. Avery. | think as to that, sir, we have a very excellent guide 
in the sets of collision regulations which exist today, which are all 
headed or captioned Regulations To Prevent Collisions, and things 
of that sort 

Mr. Auuen. The rules of the road and the provision of navigational 
lights would come within the definition. Would it not be also pos- 
sible that the President should specify the amount of power that a 
ship should have in order to rive it the handling ability In case of a 
collision? 

Mr. Avery. My view would be that there we crossed over the line. 

Mr. Auten. By what authority would you defend your view? 

Mr. Avery. The remote connection with the collision situation 

Mr. ALLEN Would it not be also possible for certain specifications 
of design and rudder size, and all that sort of thing, to be within the 
definition of any collisions? 

Mr. Avery. I think we have to apply some criterion to the situation, 
and that is obviously beyond the scope of this bill 

Mr. ALuen. I think it is obviously beyond the intention of any of 
us now, but I am trying to define the intention which appears in the 
bill itself. 

Mr. Avery. We have guidelines, sir, because we have had since 
1864 statutes to do this very sort of thing—to provide collision rules 

Mr. AtLen. Would it not be possible under this language to make 
rules with regard to the number of members of the crew in order to 
handle the vessel properly and prevent accidents? 

Mr. Avery. That in my view goes beyond the scope of the bill, sir 
This is not an uncharted field. These regulations have been in exist- 
ence for over 50 years and it is just a matter of bringing them up to 
date. 
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Mr. Aten. I would comment that it is being charted very definitely 
right now. Would it be possible under this bill for any regulation to be 
promulgated which would involve a criminal penalty if disobeyed? 

Mr. Avery. Only in this indirect manner: The Coast Guard, as 
we know, has jurisdiction over offenses committed by merchant-marine 
personne! If, in our International Rules, we had a situation of failure 
of such personnel to abide by those rules, that could set the stage fo 
the separate and independent authority which the Coast Guard has in 
these matters but it would not of itself impose a nonexistent liability 

Mr. ALuen. It could set forth a situation in which the violator 
would find himself subject to a penalty alre ady provided by other law? 

Mr. Avery. Yes; and the same type of offense which is provided for 
in the other sets of rules. 

Mr. ALLEN. Now suppose that there were a difference between the 
views of the Government and the views of the merchant-marine 
industry as to what the rules should be. How would the views of the 
industry be properly presented and protected? 

Mr. Avery. Under the procedures providing for hearings in the 
Administrative Procedure Act (5 U.S. C. 1003 

Mr. AtLeN. Would that be a hearing which would involve a full 
opportunity to present views before the regulations were made? 

Mr. Avery. Yes, sir. May I say that that would be the same 
situation if the Coast Guard were to make any change in the present 
Pilot Rules that relate to inland waters, and so forth. 

Mr. Auuen. One other question, Mr. Avery If the bill were 
adopted with the section 5 that vou propose, would the reservation 
or condition that we had imposed upon the general adoption of the 
rules be reported to the United Kingdom in order to apprise the other 
twenty-odd nations of our variation? 

Mr. Avery. I should assume so, sir, but that is a matter totally 
out of my jurisdiction anyway. 

Mr. Auuen. If it were so reported, would that be a basis, if any 
of the other 25 wished to do So, for reconsidering their own consent: 

Mr. Avery. Do we not have the situation where any country, at 
any time, for any reason, is In a position to reconsider and rescind its 


) 


previous action? 

Mr. Auten. Thank you. 

Mr. Wercne.. Mr. Chairman 

The CHarrmMan. Mr. Weichel. 

Mr. Wercuev. In answer to Mr. Allen’s question you said that 
there would be a hearing under an administrative agency. What 
agency would have the authority to hold the hearings you are talking 
about? There is not any existing one now, is there? With reference 
to the International Convention and the rules for operation offshore, 
what agency is there? 

Mr. Avery. I assume it would be the Coast Guard—the Treasury. 

Mr. WercHev. You assume it, but tell us where the authority is 
and where the Coast Guard has any control over that, unless you 
enact a new additional law. ‘Tell us where that is, please. The fact 
is that vou do not know. Is that not right? 

Mr. Avery. No. ‘That is not the case, sir. 

Mr. Wercuer. Then tell us where it is. 

Mr. Avery. The Coast Guard has broad general statutory authority 
with respect to navigation matters. 
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Mr. Wi ICHEI Tell us where the authority is for that You said 
you assumed | 

Mr AVER) The Coast G lard has broad tatutory authority with 
respect to these thin - 

Mr. Wercue.. Tell us where the authority i: If vou cannot. all 
right 

The CHAIRMAN HH may not br able to cit I cact provision of 
the statute, but do vou know that such a sta It CXISI empowering 
the Coast Guard to hold such hearings n the instanse referred to by 
Mr. Wi 

Mir. Ave Yo and in this s ation e Coast Guard over a 


The CHAIRMAN Wil ou furnish thre tat r) » tl wnt a? 

Mr. Av supply it to the « 

L'} inftorn 1 referred to. sul , 

| f 

< ( 
] 1) 

i vz ‘ 
i i i ( 
| S ' 7 

( | ject 
t ej ( i St ove | 
ated i 
ul! I iid 

; , fac , Oo 
tion of safetv on and over the high seas : 1 wate hiee t risdietion of 
the nited State and maintain a state « ea f " 

Mr. WEL Kl Now with reverence Lo thy nternational Conven- 
tion, how much new material was adopted as against existing ma 
terial? What was the agreement W th 3 Cl LO Operation of 
ships at sea? How much new material was adopted with reference to 
COLLISIONS, al Wi I Tit ! i 

Mr. Avery. To answer that q nw kit 
each old lie and ce parin t wit ihe \ 
Cf dera rl ( mri ) ail 

Mir. Wetec You mean tl \ on « ( em? 

Mr. Avery. Yes; because the old rules sp 89 

Mir. Wercnt J be e th ire olk ( me 
not any good Was there a lot of chang 

Mr. Avery. We had technical provision 

Mr. W EICHFI | said, was there a iot of change? 

Mr. AVERY Yes Sil 

Mr. Weicne.. A change of approximately how many items was 
there with reference to the 1 lit Of operation to prevent coll ion? 
How many items was it? One, two, six. or ten? 

Mr. Avi RY | can only answer that by check ne eacn old section 
avaimst the new section but substantiall thre vas a re\ mm of 


all seetior 
Mir. WrEIcHI I know that is the wav you do it. but have vi 1 made 


, & vou have any dea. 


any cHoect 
] 
\1) Avr No | } \ not mac hy ihe 
4 4 i‘! 
Vir. WreIcHE! i you ao not LV¢ 0 whethi S 
) ) ) 
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Mr. Avery. I know there was very substantial revision, from my 
knowledge of the old rules and reading the new rules 


Mr. Wercue.t. How many paragraphs were there with reference to 


) 


preventing collisions at si a before this Convention Hlow many 
paragraphs were there on that? 
Mir. Avery. Approximately 30 
Mir. Wetcuer, Approximately 30 
Mr. Avery. Right. There are now under the new les approx 
mately 32 rules 


Mr. Weicue! so Vou added two Did you change all of the 3( 


) 


AVE AVEI \ As | said bye fore. there Wi a & ibstantial revision ¢ 
1} rl 1 
all of the rules 

\h W eICHE! With reference to the changes there are now Z 
paragraph If thos oe paragraphs as now aaopted DY th (on- 
Vento! eem satisfactory, after a hearing before this committee with 


halt 9 

those in merchant shipping and those others who are interested being 
ll from this committee authorizing the 
President to accept those cover every thing that Is necessary 

Mii Avery. That, as | pointed out, 1s one of two methods ot 
handling the matter. 

Mr. Wetcnev. But why would that not be satisfactory 

Mr. Avery. The one difference would be that this act would termi- 
nate everything, and in 1938, when vou permitted the Civil Aeronautics 
Board to prescribe rules for the regulation of collisions, vou specifi ally 
directed the Board to revise them from time to time There would be 


that difference 


prese 1 why would not a bi 


rq. rT‘ I j ] ‘ ; 
Che matter can be dont that way That is, the bill provides it 
promuigation Oo} these rules that were adopt ( nedune 194s 


( 
Mir. Werest But that is a Board designated by law, and 


hold administrative hearines under the Administrativ: 


- - 


In this bill are you going to set up a new agen , designating the 
Presid nt as a sort ot agency, just like the ¢ if Aeronautics Board? 
Then that would be a new ugeney and he would be authorized to hold 
all thes hea Ines. That is whom you are des mating i this, i 
Vo ho 


Mii Avery. The President would issue the re ligt : 

Mi W BICHE! Yes And in the other one vou designated tl ( 
Aeronautics Board That Board 1s one already authorized by lay 
and it holds and can hold such hearings. Now under the bill yo 
have here there is not any such ageneyv, but you are desig 
Pri sident to do il Would that be a ne W agency, and then would | 
have to cro through the same kind of procedures as outlined in the 
Administrative Procedure Act for an agency? I mean, this is setting 
up something new. 

Ni AveRY. No, sir. These rules, if they come into existence, 
would have to be brought into existence in keeping with the Adminis- 
trative Procedure Act. 

Mr. Weicueu. But then for somebody to have a hearing the Presi 
dent would have to hold the hearing or designate somebody » hold 
these hearings 
Ni AVERY This thing already happened because over the « Irse 
of vears the Ceast Guard held hearings 

\Ir. Wertcue.. I was not talking about the Coast Guard This is 
] T 


designating the President to do that. This does not designate th 
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Coast Guard to make rules. I understood this bill does not designate 
the Coast Guard to make these rules, but designates the President. 
Is that not correct? 

Mr. Avery. Yes. 

Mr. Wetcuet. All right If it designated the Coast Guard, why 
the Coast Guard could hold hearings under the Ac(/ministrative Proce- 
dure Act, could it not? 

Mr. Avery. Yes, sit I would say this: If there is any doubt 

Mr. Weicuet. Just a minute. Let us take one thing at a time. 

If it designated the Coast Guard, the Coast Guard could hold hear- 
ings under the Administrative Procedure Act: could it not? 

Mr. Avery. Yes, sir. ‘To amplify my answer, may I say, if there is 
any doubt as to the work abilitv of these hearings with re spect to the 
President’s designation, I would assume some other agency might be 
designated in the bill 

Mr. Wercuet. But this bill now designates the President; does it 
not? 

Mer (VERY. Yes, but | cannot tel] you wW 
designated. [I was not in at that stage. 

Mr. Wercnet. Were you at part of these hearings with the depart- 
ments of Justice and the Navy? 

Mr. Avery. As my statement reads, I attended this meeting before 
the Bureau of the Budget in January, when they were trying to iron 
out the impact of this legislation on various Departments 

Mr. Wi ICHEI The Navy did not have anvthing to sav about draw- 
ing it up? 

Mr. Avery. About drawing the bill? 

Mr. Wetcue.. Yes 

\Ir. Avery. We attended that hearing when they discussed i 

Mr. Wercnev. Then vou approved it as it was finally drawn: did 
you not? 

Mr. Avery. Yes 

Mr. Weitcue.. That is all 

Mr. Auten. Mr. Chairman, may | ask one question? 

The CuHarrmMan. Mr. Allen 

Mir. ALLEN. I[ notice mm section 5 you provide that tl Secretary of 
the Navy can set aside the regulations and prescribe a ‘ black-out.”’ 
Inasmuch as the President is the one who promulgates the regulation 
in the first place, would it not be a little better if the President changed 
it, rather than the Secretary of the Navy? 

Mr. Avery. I coneur, sir. 

Mr. Auten. Thank you 

The CuarrMan. Thank vou very much, Mr. Avery 

Mr. Colby, please give your name and position to the reporter 


iv the President was 


STATEMENT OF LEAVENWORTH COLBY, SPECIAL ASSISTANT TO 
THE ATTORNEY GENERAL, ADMIRALTY AND SHIPPING SEC- 
TION, DEPARTMENT OF JUSTICE 


Mr. Cotsy. My name is Leavenworth Colby [ am a special 
assistant to the Attorney General in the Admiralty and Shipping 
Section of the Departms nt of Justice. I have no prepart d statement 
to make. I am here for the purpose of answering such questions 


7 


as the committee may desire to put on this subject 





—_— 
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The Department of Justice in the Admiralty and Shipping Section 
is charged with all the litigation arising out of the operating of Govern- 
ment vessels and, of course, all vessels Ope rated for and on behalf of 
the Government We have nearly 75 percent of all of the admiralty 
business in the United States. In other words, we are at least on 
one side of that. 

We, of course, undertake, in providing such assistance as we can In 
legislation, to review these matters and give 

Now, I would like to mention informally 


OU! Op mon 


first the circumstances 
surrounding the drafting of this bill. This bill was drafted in its 
final form at an interdepartmental meeting at the Bureau of the 
Budget. There were presented at that time, both formally and in- 
formally, proposals concerning the language of the various sections 
Some of those were adopted. Various compromises were worked out 


That is why it is so difficult for the various gentlemen to state just 
who proposed what language, and what changes were made 

As ( aptain Aver has said to you, the beginning of the redrafting 
of section 1 of the bill as it now stands was based upon this problem 
that arose from the fact that the original draft proposed contained 
the language that the President was to promulgate regulations drafted 
in consultation with and accepted by other maritime nations. I think 
Captain Avery has explained to you satisfactorily the possibilities of 
endless litigation arising out of any such clause As he said, there are 
two wavs this work can be done. One is by the Congress adopting 
the entire rules—the entire International Collision Regulations—as a 
statute. 

The other Way Is to proceed as has been done in the case of the Civil 
Aeronautics Board, and in respect of parts of the inla 
lision rules, that is, to do it under the regulatory powe1 

[It was proposed in the original draft of the bill that it be done 


under the regulatory power, as you see here. It was not confined, 
vou will notice in this original draft, to promulgating just the 1948 
regulations. It was intended that, without going to Congress again, 
any amendments agreed upon among the nations could be promul- 
vated by the same means In so doing, we were following the prece- 


an | 


dent that the Congress laid down in the 1948 act on the Civil Aero- 
nautics Board 

This proposal to proceed by regulation rather than by statute was 
not one that are se, as | understand it, either in the Coast Guard or the 
Department of Justice, or in any other administrative: agency This 
suggestion that we proceed by regulation, as was done in the Civil 
Aeronautics Board case, was made at a meeting of the Merchant 
Marine Council, which was held under the regular statutory auspices 
of the Coast Guard for the purpose of deliberating on the International 
Collision Regulations and arriving at a recommendation as to how 
they should be put into effect 

That is the background of the thing. As I sav to vou, every de- 
partment had slightly different views about how the statute should be 
worded, and this is the draft that came out of the interdepartmental 
meeting 

Addressing myself to the Congressman here, | may say that the 
Department of Justice in its draft had foreseen the possibility of there 
being some problem about just what was to be promulgated. My 
recollection is that we had proposed that after the words “for pre- 
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venting collisions at sea ’we would put in th \ ds and ma h reb 
regulate the lights to be carried and exhib l he fo ma to b 
carried and used, and the ste ring and sailn rules to be observed 


We acreed to the elimination of the lane lage on the ground tha as 
Captain Averv has sald, the content of coll nm regulations has been 


pretty well established Ove! the Vears 





As vou gentlemen know, I am sure, the first collision lations of 
an international character were rot up bp he Br ! pout 
LS4S and We adopt a them by statut al ne Lboultl S 

There was a great revision of those reguiatlo! vhicl adopt | 
by statute somewhere along about 1865 Ther mn ISSS, tor the first 
time, this country called an International Conference to d | with 
maritime questions and one of the things tl it W do! { tha Cline 
was to vet toe ther and obtain further rev mn of the International 
Collision Re )] hich were pa rf the Co - 
nee in 1SSY 

Their coming into effect in the United Stat is provid for in 
the statute of 1890 vhich mere] authorized the P nt t x the 
date by proclamation when the 1 ilatio » sho come 
into effect. That was done some vears late! ike in the 
present case, as we have seen today, some questi s arose as to Just 
what the limits of the regulations should | 

Now. it IS Important to bear 1n mind In considerin what we are 
doing here, that these regulations are not an internatior convention, 
unless you use that term in the sense that they are a type of inter- 
national agreement ‘I hey are annexed to tl i of the Inter- 
national Conference on Safety of Life at Sea Th ado not torm part 
of the convention 

At vesterdav’s h aring one of thi rentl nen trol I Coast Guard 
read out the paragraph in tl neal cl I} ( ( wi! I 


| ' 
LIONS are oO de handle \\ hy L\ Vtoond if ( 
nati mall wher t hye wrious Nn Ol his ‘ | \ 
] 
t | | ne oO} } pDroy od io hie LD ) ] n 
by them shipmasters lt der to 1 ) 
: , 
ent} nel i vile | I | 1\ to ene ! I ! 
if re) 1) [1 tails | follo 
| ul i i i I 
| ’ | | ( ~ ( 
} ] . 
| . > ‘ p ( ~ )4& 
» A i | I ei | 
‘ | 1t Sea 148 | ( r | 
Ki 1) iT | , R i P ( 
sea 1948 My \ i 
! IR f P ( Sea i ( 
I Or Ul r\ 1O ul i inl I i 
to the ascentan: Interna IR ; 
Sea, LO4S, I late and a | t 
P Co at Sea. 1048 } " ( 
ha rere | ra t I ( t , 
I IK 1 i ( 
er! f all Stat 
so. TLOW there is in he present state ol t} it rh nternationai 
convention. and there Is no mternational agree! rh } ived 
' 1 ' ' 
at when the various nations have signified to the Go nt of the 
U1 ted Kingdom their intention to accept i 
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It conte mplated that hye fore they SO SIGHITV tile appropriatl <I Ds 


in nh itional law be taken to permil that DbDelng adore 


The principal maritime powers n that sense I mean the French, 


Enelish (Germans, and so forth already have on ther statute books 
laws which we re adopted back at the time of the 1890 regulations Which 
provide for bringing the Internatio al Collision Regulations into effec 
by the isual regvulato! V manner pec ilar to thre Wi! ly I { 
aol Dy decree on report OL Lie Min s| ( \i arin | Ie - 
land | have be fore me the pe rtinent provisiol of the \ierchan L Sipe 
pu \ und I think it might be helpf il if | » Vi | $ 
is follows 
Her \la ' } rec ‘ ’ \ 


That is the Navy and thre Board ot Prac Whici s the branch o 


Government looking after the merchant marin 


rd { " 
2 . 
8 ay j j a , é 
‘ , , ( 
, P ‘ 
Now, that is the way he other nations have aone 1 Conse- 
; 1, i} 1} > nati ) { , t | a ryt f +} " ‘ 
quently, he other nations mm sigi \ i@ ther acceptance O1 tne hew 
technical revision of the 1948 regulations are not obliged, as | under- 
stand it im anv case, or certainly i Ol iv a lew tO VO DAC! to their 
] : 1 4 4 1 . } 
legislatures for authority. When the government has approved, 
| | ; 4 ‘ ‘ ] ‘ ] 
through whatever the competent department ts the technical r i- 
LIONS hey can take the appropriate steps oO ¢ them to come 
rt 
into tores 29 that the will be appl d first Dv their court madd = 
' ' ’ 

I i1t1Y Ol VCH rn ome belo the bdmiral cou Wil 
ePVe!l hye nad. Seconaly he obey a ) | mustel i] rriice 
+) if = tl Ss oO] n } 1 of I { r 


it i s Lee] | tI | iit ot ti pre | ) ' ( Lero- 
> 
nau Be ird and in the tigi ot the tact hat o ! ons ! eC ¢ I 
this wav that the n xy be done | 


no q ion ol pol y which is eptible o ( 
a | { 1} Su tibee 1} rstooad As i} 1) pomced Oo ) th 
nat of things vou have to take the International Regul he 
A they are rreed upon, or el ist no cece] her ich 
cas f the country concerned is of the n time impr nee of the 
['nited States, or of Great Dritain such a co I be able ) 
revent the new re rulati ms trom comin mito effect al itl \ minor 
countrys irom the standapomt of ma itime commerce, OL COUPrS* ) oD 
ably has no choice, because ul the prin ipal nations put it mito effect 
the minor country m Ist follo Vs t or its Vessels W || bye hh «ce 1] SiOnLS 
all over the world ‘| hat is the DAcKeTOUna Ol thre plan 

lt has been suggested that the ¢ i\ | Aeronautics Board ts mort 1] I 
the control of the Congress than ts an\ other Department I am not 
clear as to what. from a pra tical standpoint, that means The most 


( 

effective control that the Congress has over any administrative 
agency, SO lar as regulation Is concerned, is the power ol he (Congress 
to take lecislative action to suppress OI replace the regulation That 


| } | 
ean be done as readily in one field and in respect of one agency as 
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another. The grant to the Civil Aeronautics Board clearly is very, 
very broad, and there are substantially no standards laid down fo1 
what it is to do. 

Now, I am not suggesting that one mistake is a precedent for 
another, or anything of that sort, but it has never been thought that 
the grant to the Civil Aeronautics Board was a mistake. The 
authority given the Civil Aeronautics Board was that the Board is 
empowered and it shall be its duty to promote safety of flight in air 
commerce by prescribing and revising from time to time air-traffic 
rules governing the flight of and for the navigation and protection of 
aircraft, including rules as to safe altitudes of flights, and rules for the 
prevention of collisions between aircraft and between aircraft and land 
or water vehicles 

One of the reasons why it took 2 years to get out a draft of this pres 
ent bill was that it was necé ssary, before any action ©) ld be taken, 
for the interested Government departments to get together with the 
Civil Aeronautics Board in order that ther might bh no conflict 
between this tremendous power given the Civil Aeronautics Board and 
the power that was necessary to deal with the International Collision 
Reculations 

\s you gentlemen know, as a practical matter the Civil Aeronautics 
Board is not only above everv other Government departme¢ nt, but is 
above the President himself in matters of this sort It is that very 
circumstance of being above other Government departments that is 
responsible for the suggestion in the bill we have here that the Presi- 
dent promulgate the regulations, because that brings them up to a 
head under the man who controls all departments 

Now, it was thought that it was not necessary to make any provision 
for his acting on the report of the Navy and the Coast Guard, as was 
done in the corresponding British statute and French statute and most 
of the others with which I am familiar, because it is provided in title 
14, United States Code. the Coast Guard title. that these matt: 
referring to collision regulations and such, are under the Coast Guard 

Mr. Wetcue.. International matters are 

Mr. Coipy. Collision regulations Now collision regulations, when 


; 


under the Coast Guard? 


it does not sav “national,” was thoucht to be broad enough. Now, 
Mr. Weichel, we may be wrong, in which case this committee, out 
of an abundance ol caution, may want to make the matter more 
specific But, that was the conception under which th language 


was arrived at 

It is always possible in drafting a thing that has as many ramifica- 
tions as this, and in drafting a statute which is designed to deal with 
the problem, if not once and for all, at least prospective ly ove! possible 
future changes in the international regulations, that the drafting 
formula chosen is not that most apt to effect the result, and this 
committee, of course, has at this stage the primary responsibility in 
that respect. 

It has been suggested that the draft as it now stands is deficient in 
standards, referring to the problem that the ¢ ‘ongress May not parcel 
out a regulatory power without laying down standards that are to 
govern, 

The standards laid down in this bill are about the same as those 
laid down in the act relating to the Civil Aeronautics Board. Again 
I say it does not mean if a mistake was made once that it should be 
repeated again, but it has not been thought that that was a mistake, 
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In the draft, as I said, that the Department of Justice had originally 
suggested, we had in it this language confining the rules to lights, and 
so forth, purely out of an abudance of caution, and we acquiesced in 
their elimination on the ground that they really were surplusage, be- 
cause it seems obvious that there can be no regulations for the preven- 
tion of collisions unless those regulations are uniform, certainly in their 
broad lines. 

It was thought that that, of itself, when considered in connection 
with the administrative hearing procedure that would come up under 
the Coast Guard by reason of title 14, United States Code, and by 
reason of the appropriate section of the Administrative Procedure 


Act, title >. | nited States Code. section LOOS we would have 2 
sufficient procedure. ‘The industry and all others interested would bi 
able to vO before such a hearing and put forward thet technical 
obj. ctions, because these technical objections that arise in a situation 
of this sort are not the sort of things that lawyers particula: 


understand 

I don’t understand them I don’t suppose that most of the Mem- 
bers of ( ‘ongress will understand them, be “use Most of the Meml ers 
of (Congress are lawye rs, and they probably do not even have such 
slight advantage aus | have of being presumed to be an admiralty 
lawyer 


So that was thought to be a sufficient guaranty and, as I say, Con- 
gress had little or no choice in here You can only accept the rules 


or not 
We had the problem about what happens if a nation chooses to 


make some kind of exception in respect to blackouts of merchantmen 


and war vessels in times of emergency | think it is interesting to 
note that there was nothing in the old International Collision Recula 
tions providing for that being done Yet so tar as | KRHOW, every 


pation that was involved in the war got out substanti 
regulations dealing with the problem and providing f 
what not 

The British naturally did it under the section of the Merchant 
Shipping Act which I have read to you, because there is no limitation 
in that authorization for regulatory action. I assume it was done 
substantially the same way by the other nations 

As Captain Avery said, in this country we did it under the authori- 


zation fund, which is one of the sections of the War Powers Act 
Now, there were no difficultics, as Congressman Weichel pointed 
out, in the last war. That was primarily because it was a big wat 


But we have, particularly at the present time, to contemplate the 
possibility of litthe wars. When there is a little war there will be 
only a few vessels of participants, that is, a few participants having 
vessels which must be blacked out, and there will be many neutrals. 
Therefore, we must anticipate if it is a small war there will be lots 


of collision cases involving this problem. If it is a big war there will 
not be many. 

As vou ¢ ntlem«e n know far better than I. in the last war not only 
were we and our allies operating practically ell of the shipping, but 


even the neutral nations that had a few vessels around were ¢ 
them carrving woods for the account of one or more of the bel} 
and so they were doing what thev were told. There was. just as Cap 


tain Avery Savs, as tar as we know only One Case and that was 
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disposed of by settlement, because there were a lot of other things in 


t 


the case be sides the prol lem of black-outs 


However, if in the present stage of emergency we have a little war 
with lots of neutral ships and a few belligerent ships, we will be in 
difficulty if there is not clear authority found somewhere for the 
Government of the United States to provide for black-outs. That is 


not only on public vessels, but, of course, merchant vessels no less. 


ry‘ : 1 ~ : l ] 
inese merchant ves sels in most cases will no doubt be oper: ted either 
by or for the Government of the United States so, so far as the or iers 


to the ship captains are concerned | suppose there is not any problem, 


but as Captain Aver) pointed out, in the Watts case it w: held that 


it might be all very well, but when vou got into ligitation there was 
liability on the part of the vessel which olated the rigorously 
establi hed collision re lations as a black-out ot ithe ed ln the 
reculations 

so, ib IS desirabi ( hav S ich Lutho! LLIO] ‘ rhe | 
remind vou aga n that nu the past th other l LIO vhich were ) Lies 
to the informal international agreement relating to the collision 1 l- 
lations made such ex: ‘ption without special auth ation, ane vhe 
as | understand it there havi been no restriction yt ao Che ace b- 
ance of the new reculat ons by th 25 nations that hay £14 | i them 
lL take it that mor n il lv me is that tl eX] ) mm con 
strung the 1 with the 1 ht to have bla c-O th Cl ed it 
before, rather than m« t we will bi lone if de 
Statulor Luthor I ec vf t Grove I »>provid 
for bla its, so a yn that ou es | oht 
S itoryv directives in adjudicat collision 

\I \ 5 We ha it deal of his 
bill. do rt. NI ( 

AVE ( | hil +) | ) ~ 
it) th) I tii I l Lot ! » 
reat expecta ! ha } rob| : nd 
wre 4 hiel th { I y LS 

eat 3: he « eetation 

We felt th the bill in its pres form wa i 

eC! Ci ernment ney ha part pa i | 1) ) S 
| r¢ kk t som ew word | Wahi ) } h ( I 
| | SUpDpDOsSE Vel no iby ) | eq) \\ ) those 
words put in tl 

Phe man de n the ( ul Diy | this 
I tte 1 thre lyne ( ( T¢ iro HY } | t| ( I r¢ I 
although he felt equ rong! hat thet S no possi) OL th 
President providing for any penalties in the regulations beca it has 
alwavs heen the aces pted viey of the law that to pub pel Li I her 
must bye iri ¢ re WuULHO!I mm it { O! COUT { Ss S 
opinion 

I am not sufficiently sk lled in the field to he { uid 
LOT" after 5 or 6 dan study. vith the conelu on ! | niormally 


from the man in the Criminal Division 
Mr. Wreitcne.. Does not proposed legislation try to take care of 
some difficulties in the past? You pointed out here ou have not had 
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Mr. Weicnet. With reference to black-outs 

\Ir. Cotpy. Yes. We have not had any because up to now our 
wars were big wars. 

\lr. WeitcHe. Yes. Il understand that 

Mr. Cotsy. Right now we are going to have a little war, or som: 
thing we can call a war 

Mir. WreIcHE!I Do you expect we are going to have a lot of little 
wars, like we are talking about here in Congress Is this in prepara- 
tion for that? 

Mr. Cotny. Let us say this: Our friend suggested that this is a 
bill of considerable expectations The purpose of the bill Is LO el 


draft under which everything needful can be done If it is believed 
that 1 time of emergency Congress cannot atiord to drop more im 
portant questions ol policy in order to take the time a hat pom ) 
enact the authorization for taking such action with respect to blac 

outs, that is a valued judgment Certainly I could not pretend to the 
expert knowledge that it would be necessary to have to make a t 

j idgment on that than anvone else I would not dream, for ins ! 


of thinking that my judgment on the matter would be as competent as 
yours, because you are familiar with what the problems of Congress 
are in times of emergency, and whether it can spare from more import- 


bill of this sort. 


‘ 


ant questions the time necessary to put through 
because obviously, if you pre fer it you can get it thro igh 
Mr. Wercnet. A more specific War Powers Act then would be 


better than this, would it not? A War Powers Act with a specifi 


paragraph, and more up to date than this would be more effect 
least on what you are talking about, would it not? It would be f, 
and new. 

\Ir. Cotsy. I think in my opinion I would sav that the thing coul 
be done either way The freshness and newness would be perhaps 
the ovprection The existence ol such a provisiotl n national la 
should be a matter of common knowledge to the other ma 


nations 
\ir. Weitcnev. Have vou not had that common knowledge up 


this time? | thought vou Said Vou had all that 

Mr. Cotry. Of course, vou see, as a practical ma hev « not 
know about it when the War Powers Act first came into effect It 
came into effect, and we emploved it I do not want to get into a 
discussion of the War Powers Act, because I did not understa { 


when I studied it 

Mir. Wercuet. But vou could have done that and brought it to 
their attention, just like you are bringing it to their attention her 

Mr. Cotsy. That is right, \[r. Congressman 

Nin \\ LICHEL. And probabla mue hy easier 

Mr. Cotsy. There are always more ways of doing a 
and it is a valued judgment, and one peculiarly within the scope of 


Memb rs of Congress, Lo know just how vou are going to go about 
that Of course, in the Department of Justice we feel we are merely 
lawvers We only want to be sure that the law 1s going to wor 

Qur feeling was, or perhaps I should say my fecling Is, that to do it 
by another War Powers Act is not so desirable, because it is not 


known in advance. 
As regards the question of the sharpness and up-to dateness of the 
text, I think in any event 


the language ms to be drawn in rather 
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broad lines, so that there is not much question of sharpness and up- 
to-dateness. 

[ have not had a chance to study Mr. Avery’s draft particularly. 

The CuarrmMan. Have you concluded, Mr. Weichel? 

Mr. WetcHue.. Yes 

Mr. SuHetiey. I would like to ask vou this: I do not think there is 
any question on the part of anybody on this committee of the right 
of Congress to institute regulations such as this in. ws arte or in a 
really critical period. I am looking at this language and this thought 
occurs to me, which is completely different from any tack that has 
been taken. This is the language that Captain Avery proposed a 
while ago. I do not know if you have it in the form of the draft he 
read from. It says 
That during time of war, combatant activities or any warlike opera 


* 


tions 

Let us say there is even a time a little different from the period 
which we are existing, in which there are normal peace conditions 
existing. Would not this language as written there allow the Navy 
in maneuvers, which are warlike operations to hold maneuvers off the 
roadstead, or just outside the limits, and then, if a merchant vessel 
comes along, by this your naval vessels are completely blacked out 
and relieved of any responsibility of observing the rules of the road 
and international regulations, and there is no recourse against them 
for any incompetence or malfeasance on the part of the officer in 
charge on the bridge 

Mr. Coisy. The courts have held that the language ‘warlike 
operations” and things of that sort, and similar terms, do not pewter 
to training operations. The language, I assume, that is written in 
here, was based on those judicial decisions 

Mr. SHELLEY. wil you let me have those citations for my own 
ae aye please? 

Mr. Cosy Feo Surely 

Mr § SHELLEY. I would like to see them 

Mr. Coxrsy. It might be desirable to choose a little different 
language 

As | Say, this draft is very hew to me. We are presente d with the 
problem of making it as broad as possible to deal with the situations 
which may develop in the future. I take it that was Congressman 
Weichel’s point: That you cannot always anticipate these things in 
advance. 

Of course, bear in mind my understanding of the reason why 
bill is drawn to permit the President to promulg: ite revised regulations 
is that it is anticipated that with the develop meant of air trafhe and 
their use occasionally of waters and the deve lopment of radar, and 
that sort of thing, that we may anticipate more frequent need of 
revising the international regulations in the future than has been the 
case in the past 

Mr. SHeviey. Does not this thought have any merit? The reason 
that the issue exists here—and the issue is as to this point of Congress 
giving the authority to the President—is that you give it to the 
President because there is no single administrative agency set up by 
law over this entire field at the present time, ea it takes in the field 
of several existing agencies. 


the 
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Mr. Coisy. That is right. In other words, as a practical matter, 
we have the Coast Guard in there looking after the merchant marine 
interests. We have the Navy controlling the public vessels, and of 
course in peacetime you have the Coast Guard also operating vessels 
under the Treasury Department entirely independent. You know our 
public vessels are really quite a problem. As | understand it, even the 
Department of Justice has seamen and public vessels. The Immigra- 
tion Service has patrol boats 

Mr. SHeviey. | do not think we ought to start on that 

The CHarrmMan. Mr. Colby, what is the precise meaning of the 
language on line 5, page 1, after the comma, reading as follows 


and in all waters connected therewith 


meaning connected with the high seas? 
Mr. Cotry. That language is copied, I believe. from the existing 


statutes. Its real meaning is found on page 2, where you begin at 
line 1 and have the present statutory definition of the limits between 
the inland waters, and so forth. Bear in mind that statutory definition 


is implemented by regulations gotten out by the Commandant of the 
Coast Guard. 
The CHarrmMan. Affirmatively what waters are included in the 
phrase? The section you referred to is negative in that it savs 
These waters will not include ’ 


‘ 


\ir. Couey. That is right. 

The CHarrMan. I want to know what waters are included. 

Mr. Coury. I take it the waters connected with the high seas are 
those which are within headlands, and therefore not on the high 
seas themselves, but are vel not so far inshore as to come within 
the exclusion that is contained on page 2. 

So much of this language is historical, and it is very difficult for a 
young fellow like me who has not been in this for 150 years to know 
why people 100 years ago chose some of this language 

The CHatrMan. Have those who have been in it 150 years eve! 
compiled a list of waters coming within this definition that you know 
ot? 

Mr. Cotsy. I do not suppose they have; no, sir. You see, the 
technique coming in here in the section is to say that waters con- 
nected therewith should clearly vO into the inland rule territory, 
right into territorial waters, and everything of that sort. That is 
what is done in the present statute 

Then you come along and define that it shall not apply to the 
rivers and harbors, and inland waters which are, of course, the places 
where the inland rules apply. 

The CuarrMan. For specific illustration, would New York Bay be 
considered as inland water? 

Mr. Corsy. Yes, sir. 

The CuarrMan. Or would it be considered as a body of water con- 
nected with the high seas? 

Mr. Coipy. I suppose it is a body of water connected with the 
high seas, but it is considered inland water under the inland rules 
and the other provisions of the statute 

The Cuarrman. Is there a specific line of demarcation as to what 
will be or will not be inland waters, as contrasted with waters con- 
nected with the high seas? 
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Mr C'OLBY Yes, sir That IS provided for to be done by thre 
Commandant of! the Coast (cuard Oy sectio IS1l oO tit ode? OF ied 
States Code. Let us see. I think that is restated. Thev have restat d 


the ianeuage of this. No They « ki not restate he lar li Chat 


is one of these abominable notes that tells vou v ISses 
one name it means somebody else’s name 1") ; 
code it read ‘Secretary of Commet ” That prob i "(Con 
mandant of the Coast Cruard how ft s2L\ hye 
ne l I ( | i | 1 e¢ 1 } 
eu l at { 
d } ’ f rive ar} , j , 
Hie rets ont a re tlatian 111 wr that 1 hieh s | | 

eC ot Outc a regulation unde Lhab WHleh al OOd COl On awvers 
ryiit t| 7 hand roi ligt ir , | t I 
put Ir Hanas ON lninediately, and that I> He auswel Llow ship- 


HHO’ take a Deal | leave 


masters tell when they ha yeu tor and can 


to the navigational experts 


The C'H L.IRMAN Orne other quest on It 5 Vettin Lose tO CLOSINg 


time and | had hoped ve would be able to fin sh thes hearine’s today 
Why is there no limitation on Live authority ol the President to pro 
claim regulations, to those regulations havine referencs pecifically to 
the rules under consideration ? 

\Ir. Cor BY First it Wiis thou ht desirable to yive authorization to 
proclaim hot only to thie pres¢ Lt re la Ons. | | ( sions which 
might be mad 

he CHAIRMAN. But revisi« elat 


Cousy. That is right 
CHAIRMAN. But this does not limit h to that \ mav say 


- 
Mi 
. 


¢ 

it is conceivable the President would issue rules that do not relate 
to that parti ular set of rules KNOWN a t} [7 I ( Rules fo 
Prevention oft Collision hit pe Sihyie } Hy } om } 
and issue rules without any relation what 

Mir. Cosy. I am not really the man to nl the 7 th vou 
because 1: Mv own recommendation | L the bhi 
ster ring and sailing 1 if and somewhe1 ) t| pa 
mental agreemen l am ne ear th 1) nt 


but l think it was 


Th CHAIRMAN Mn nO’ ASKING uto are tj { niorm 


me as to why no limitation s be ( he | n that 
respect. |] understand vou proposal in ( oO be 
identical with the la ead B 

Mr. Cousy. Ye I ou h ( 
a ! . rm | ‘ - ry ‘ | 
Preventing Collisions carried th limitation ves: that 
the history of what had been neguiations for Preventin COiLISIO 


sufficient \ defined it 
The Cuarrman. Would 1 be any obj] on to defining it 
specifically, rather t} fal d D aing upon historic: mer7uace ane | 
possible hecessity [or having the laa iage construed yudicially ? 

Mr. Co.tsy. I do not think there would be: no. si lam not aw: 
that at the time that the la iwuage Was eliminated that anvon: thought 
that there was anv real necessit ior eliminating t was merely 
the usual thought that statute hould be key is Drie as D 1s) 
and it was thought to be tautological | 

Mr. Auten. Mr. Chairman 

The CuarrmMan. Mr. Allen 
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Mir. AtueNn. Mr. Colby, is there any reasonable ground to assume 
that thre proposed hew rules would bi amended any qui ker than the 
old Ones have been amended , 


AYE COLBY That isa thine on which I cannot pretend to any expert 
knowledge. My understanding in this field is that it has been thought 
that because of radar and au navigation, and other great develop- 
ments. there might be such occasions l cannot we rh such reasons 
and such talk at all [ do not know Phat, a derstand stl 
anticipation 

Mr. ALLED It also occurred to me that the best precedent tol 
adopting these rules would be Lo follow the precea if established 
when the original rules wert adopted And, still searching for the 


underlying reason as to why the original precedent was abandoned 
we look to the Civil Aeronautics Board or othe: Provisions [o! 
precedent 

Vir. COLBY | suppose that the reason Is JUST eXuUE tly the one that 
vou imply there n other words, we look to what has beet qaone in 


part by regulation under the inland and river rules, and what has beer 
done in toto unde the Civil \eronautices Board rives as an evidence ol 
the general disposition of Congress wishing not to become involved in 
what are purely technical regulations 

You see, in the maritime field we have the same thing in respect to 
admeasuremen questions and all sorts of things like that. 

\ir, Auten. I confess I am not impressed by that technical ques 


tion | ao not see any thing technical about Saving a ught is come to 
be 50 feet above wate! | would take Nin She lle Sopimion on that 
He is a pilot and a lawver both, | believe 1 would take his opinior 
on technical matters But the authority for stating a set of rules 
that could give rise to so much liabilitv ultimately seems to me to be 


we I] worth the « onsideration of the ¢ ‘ongress when the poucy Is Dell 
set 

! understand you said in England it is turned over to the Adn { 
and the Board of Trade? 

\ir. Cotsy. That is night 

Mir. ALLEN. It is not true that the Admiralty and the Board of 
Trade are both pretty much under the control o 


their heads are taken from members of it? 


Av C'OLBY Yes This Isa question about the qiill ene ) ‘ 
i 

American constitutional structure and British Yes We ar 

familiar with that. However, | do not know that in a t chm 


matter the control of the Parliament is perhaps anv greatel than the 
control ol the Congress here 

Mr. ALLEN It would certainly seem to me that 2 hearing petore a 
congressional committee is almost more similar to a hearing before 
the Board of Trade or the Admiralt than it would be to se nad the 
people down to a department which is not responsible to elective 
FrTOUDS 

Mr. Cotny. Now, sir, I suppose—and I speculate—the answer 
that question is that the Congress in enacting the Admunistrative 
Procedure Act and providing for the hearing procedure with respect 
Lo regulations to be issued, has rather indicate d that at least In ma 
situations it 1s of a contrary view Now, whether this is such a sit 
ation is a valued judgment which the Congress must n 


partic ular case. 
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Mr. Auten. Thank you, Mr. Chairman. 

The CHuatrMan. Mr. Weichel 

Mr. Wetcnet. If you adopt what is outlined in this bill presently, 
the Congress might be satisfied to authorize the President to accept 
the rules of this Convention and in addition issue regulations under 
the rules of this Convention. The Congress might be satisfied to 
do that. 

Mir. Cotsy. Yes 

Mr. Weicuen. But if we adopt this bill the Congress forever gives 
up its power and authority over the rules, as to whether they are 
satisfied or not In other words, if the bill is adopted the President 
could accept rules promulgated by the Convention while never con- 
sidering Congress whatsoever. 

\s for the future and I am not talking about regulations, but ] am 
talking about the rules of the Convention—the Congress forever gives 
up its power unless it revokes it. 

Mir. Cotsy. That is the answer Congress cannot forever give up 
its power because it can revoke it verv rapidly. and has done so 

Mr. Weicue.. But it is given up until such time as the act is 
repealed. 

Vir. Netson. Will the Gentleman yield? 

Mir. Wetcneu. Yes 

Mr. Neuson. That is the point where the comparison is invalid 
because in England they assign it back to the Board of Trade and the 
Admiralty, who are themselves controlled by a majority vote. When 
you compare the passage with other departments, Congress has 
control. When vou compare it with the Executive. under the Con- 
stitution we cannot possibly ret. back the powel without a two-thirds 
majority of both louses. 

Mr. Cotny. Yes. I think I see your point. The President, 
whereas he may be in there for other reasons, if he Ss corm ‘rned in the 


matter, 1s always assumed by us not to be, since it is a technical Mat- 
ter This is just to permit him to control possibli competition he- 
tween departments. Were he possibly involved, he could control, 


in view of the two-thirds vote necessary 

The CuatrMan. Are there any other questions, gentlemen‘ 

No response 

The Cuarrman. Thank vou very much, Mr. Colby 

! am sorry, gentlemen, but we will have to conclude the hearing 
today, since there is a quorum call in the House. We will have to 
adjourn until tomorrow morning. The subcommittee will meet again 
tomorrow morning at 10 o’clock and it hopes to conclude the hearings 
on this measure at that time 

(Whereupon, at 12 o’clock noon the hearing in the above-entitled 
matter was adjourned until 10 a. m. of the following day, Friday, 
May 11, 1951.) 


, 
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FRIDAY, MAY 11, 1951 


SUBCOMMITTEE ON MArITIME AFFAIRS OF THI 
COMMITTEE ON MerRCHANT MARINE AND FISHERIES 
Hovusr oF REPRESENTATIVES 
Wash ngtor ; D ( 

The subcommittee met, pursuant to adjournment, at 10 a. m In 
room 219, Old House Office Building, Hon. Edward J. Hart (chairman 
presiding 

Present: Representatives Hart, Boykin, Robeson, Allen, and 
Bennett 

The CHarrMan. The subcommittee will come to order, please 

I note that Mr. Harrison and Commander Webb are present. | 
know they are both very busy men. While of course we are delighted 
to have them, as they are here voluntarily, the Chair would like to 
state if they have other duties to perform and would like to perform 
them rather than sitting here, the Chair has no objection to their 
leaving 

Mr. McElhinney, vou are from out of town’ 

Mr. McE.uinney. Yes, sir, from New York 

The CuHarrmMan. [| am sorry we were not able to get through with 
you vesterday We will be glad to hear from you now if you wish to 
proceed 


Mr. McEvuinney. Thank you, sir. 


) 


STATEMENT OF ANDREW J. McELHINNEY, REPRESENTING THE 
MARITIME LAW ASSOCIATION OF THE UNITED STATES 


Mr Mi Ky HINNEY My name 1s Andrew J MeEthinns \ and | am 
speaking on behalf of the Maritime Law Association of the United 
states 

Mr. Chairman, and gentlemen, the Maritime Law Association of the 
United States, as vou undoubtedly know, is an organization com- 
prising some 850 members, of whom the majority are admiralty 
attorneys, a great many of them members of the leading admiralty 
firms of the United States. 

[t also comprises other men from shipping interests from all over the 
country, from the Atlantic and Pacifie coasts to the Great Lakes 
regions and ports of the Gulf of Mexico and inland sections 

! am a member of a committee that was appointed to consider this 
bill, H. R. 3670, and to advise the Martime Law Association whether 
in our opinion that was a proper bill or not. We studied the bill and 
made our report to the association 

Last Friday we held the annual meeting of the association in New 
York, which members from all over the country attended. We sub- 
mitted our report to that meeting and it was approved 
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The meeting then passed a resolution una 
bill in Its present form on the eround that the PrOVISIONS OF ft 


in which the powers were given to the President were entirely too 
broad, without limitation and without restriction 


That, centlemen, is the basis of the Opposition which I am roing 


to voice on behalf of the association this mornings The bill as it 
stands and in its present wording authorizes the President to make 
any rules that he ha a2 mind to in connection with the na vation of 
ships on international waters 

Crentlemen, as Vou Can apprectat \ and as mur Questions hye revorore 
put have Indicated before any rules or re ilations ean have any 


real power or effect in the navigation of ships on thi high seas wher 
the vessels of all flags and nations are constantly mee Ing’ and navigcat- 
ing with respect to each other, there must be some uniformity of 
practice there must be uniformity in the rules and re yulations which 
rovern the navigation of those ships 

If this bill were put through in the form in which it stands at the 
present time there is no limitation, no words ol qualification or limita- 
tion which require the President to do anything to secure the consent 
and approval of any of these other nations whose consent and approval 


‘ 


IS SO necessary In order to Make any effective rules or r vulations 
Gentlemen, if that con ent and approval is not required, then | 

don’t see how we ean have or expect to receive any consideration from 

any rules which the President propounds or prom gates under this 


bill without recelving the consent of the Se othe r bations 


If the President were given such powers it would be a verv marked 
departure from. the practice and experience that have had in the 
promulgation of such rules in the past Our practice has been invari 


ably, when any question arises as to the making of rules of the road 


to regulate the navigation of ships on the h oh seas, to secure the 


approval of the other nations of the world th maritime nations of 
the world 

Che rules under which we have been operating for the past 60 vea 
were b ought Into DelIng 1n just that Way \ maritim conven m 
was called in 1889 at which the delegates of all the leadine maritime 
nations of the world were present Those delecat ~ hy thre way 
were probal ly the best qualified group of men you could get to pass 
upon th necessities of rules and regulations for the navigatio1 of ships 

They consisted not only of ship masters, naval officers, judges, and 
admu itv attorneys, but also men in other branches of the shipping 
world who were qualified and experienced in the matters that would 
bye \ iIved in the consid ration of regulations of the road 

At Lhnat convention aA set oft rules were gotten up, and approved by 
the dl lecat and atter thev were approved they were ratined by all 
of the maritime natpons he | nited States as one of those nations 


ratified those rules 
It is interesting to note, gentlemen, in our consideration of th 


proper way In which to handle this situation, that the w ay il Was done 
in 1890 was to have that group of regulations and rules Incorporated 
bodily, right into the laws of our land, by statutery enactment made 
by Congress in LS90 Those rules have stood ever sine 


‘ | 1 | 3 
Krom time to time there has been discussion as to whether or not 


they should be amend od ‘| he most recent of those discussions too] 


place at the maritime convention that was held in 1948 At that 
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convention, as I understand it, the re presentatives of some 50 maritime 
hatwns of the world were present 

\ urious s weestions were made and | think it might be interest lng 
to note that among othe ‘sstions was the suggestion that plane 
W he n thev were navigating on international wate! We to} i) 
to the same rules and regulations as other shi d the 1 ruls 
which were pl oposed cover that field 

Th rat lecates of some 24 ol those nations ha eC already appre ci 
the rules ar d reculations, the additions and p ODPOsi OL Ulve 
convention, and only six ol those WwLIONS, a Wt naerstal have 
not as vet ven then appro al 

Those IX NATIONS are the { nited States Nor vay lt L\ al I 


Lt > lis >I ( hat thre Dest tho jo} \\ ¢ ‘ Litt Lil { Ol at i { s 
{ hat | hos I i| Sand reg ilations whl hy | he V now propose snouid tf 
handled in the same way as w have handled them in the past, that 
we can take them rioht in) Doc ly mto the F WS of our country and by 
Statutory nactment of ¢ ongress tncorporate t hie mm mto ou inmws 

That is what we did in connection with th past set, and that is 
what we possibly could do and possibly should do in connection with 
the present rules. We think that the powers Given to the President 
unde r his bill are not onl \ broad aha general too broad and ceneral 

| t we hint here 1s also thy 1Ve POSSI { I 1} ‘) 
pit adi il Ss present te hat hit be cons ( i 
n oth \ ras, th Ss a cdeles on to the P iC] O} In ( 
aut nh a vested the Constitut mn Cor ! aL i 
mot iv 3S 0 Oo si ebod ( ( 

Phe que nis, Is the making o les ( 
the navi tion of sl ps on the high Ss san 
tion | hint Ce] hor) ) A ¢ ri " i! ( i 
question exal nin now \ i agispos ! hh 
the 1) { \ J hy Ve read DOL ad Out ! Ol] i 
ntberhatye li ruies Of the roa lating to tl i ( ( . sf 
the | s. the mann n which it has b ( lias 
those 1 ~ veal nto ¢ la Ss in } n n | ( i 

No i) ‘ ha CLOrLE cre'] me] Ik CON ( \ | ( - 
national rules, but in connection with the rule t] 
tion of ships in all of the waters of the United Stat a2 sunuAar GIsposi 


tion was made of the matter 


For example, the inland rules which are the principal rules relatin 


to the nav ration of ships im th nland waters of the United States 
were handled in just that way Chev were incorporated bod nto 
the laws ot our land b Statutory eha men eatin Dy ( neress 
in 1897 

Ty cit Ol to those ruses th re al thy ruies to al 0 Ol 
reguintiohn oO shippin ind navigation on the Via of the G { 
Lake . Thos rules, too, were brought in bodily into ow laws Dy 
statutory enactment in ]S9S5 

Finally the rule sre lat ne’ to the navigation of essels on the Vaters 
of the Red River and rivers emptying into the Gulf of Me oO were 
also taker In bodily Into our laws by Statutory enact nt mace DD 


Congress again in 1895 
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There is Food reason, ventlemen, to believe that the manner in which 
those rules and regulations were incorporated into our law is an 
expression of legislative intent and policy on the part of Congress, and 
indicates that Congress considers that the making of rules and regula- 


tions of this kind is a legislative function to be performed by Con- 
gress and not to be passed on to any other individual like the President 


or to anv other organization 
It is true yesterday Mr. Avery referred to pilot rules. Gentlemen, 
before the enactment, as | believe it. of these rules that | have ref rred 


Lo, the supel VISINg local Inspectors years avo were @iven the power to 


draw up rules and they did. Those rules are known as the pilot rules 
But, gentlemen, those rules for the most part are a duplication of the 
subsequently enacted rules that I have just referred to 

In fact, where any of the provisions of the old pilot rules were in 
conflict with the provisions of the inland rules, the Great Lakes rules 


or the rules of the Red River, the courts have held that thev are not 
operative and are invalid. 
I don’t know anvthing about the provisions of the Panama Canal 


‘ 
Act, but I can’t believe that they incorporate any rules or regulations 
for the prevention of collisions on the Panama Canal It would seem 
to me more likely that thev referred to matters of toll, and such things 


as that. 

I was rather surprised to hear Mr. Avery refer to a provision in the 
civil aeronautics bill that would indicate that the Civil Aeronautics 
Board was given the power to enact rules and regulations in connection 
with the navigation of airplanes. That, as 1 sav, was a rather sur- 
prising thing to me 


| \ero- 


So much so that I called up the legal department of the Civi 
nautics Board yesterday—yesterday afternoon. Gentlemen, I found 
this: I found that apparently when they came to consider the question 
of the promulgation of rules relating to the navigation of airplanes 


over international waters, the ‘ivil \eronautics Board didn’t atlemp 


] f 4 » 
to make any ree ilations roverning that feature of the navigation ol 


airplanes 

Instead of that, ort ntlemen, | found that an international avi 
confers nee was called at ¢ hicago In the United States in November ol 
1944. Some 52 nations or representatives of some 52 
that conference They drew up plans for the making of an inter- 
national civil aviation organization which provided for the creation of 
a council and an assembly which in turn were authorized to conside 
whatever rules were needed in connection with the international 


| it was provided that 


1 council Was to 


navigation of planes, al 
recommend practices, adopt international standards known as annexes, 
Gentlemen, the international conference called in that fashion was 
ratified by the Senate on July 25, 1946, and it was proclaimed by the 
President on March 17, 1947. It is interesting to note, by the way, 
gentlemen, that one of the rules laid down by the council was to this 
effect: it provided that 
in areas in which the international regulations for the pr ntion of ¢ 


‘ 


sea are in force, aircraft operated on the water shall comply with such 1 ila 


It seems quite apparent from those facts, gentlemen, that even in 
the air industry in connection with the navigation of airplanes over 


f the world was 


international waters agreement among the nations o 


deemed essential 
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It was not thought that the creation or making of rules regulating 
such navigation was an administrative function. So that it doesn’t 
seem to me that the manner in which rules regulating the navigation 
of airplanes over international waters was made, is at variance with 
what I have termed the possible indication of the legislative intent by 
Congress in the manner in which it has passed these other rules and 
regulations relating to the navigation of ships, not only on the high 
seas but also on the inland waters of the United States 
If we are correct in what I have stated that there is this declared 
legislative intent, that of promulgation of rules of this kind as a 
legislative function, then, crentleme 1, it beine part of the law-ma ny 
duty ol the C'onegress, vested by the Constitution in Congress, Con- 
eress cannot constitutionally delegate that power to the President or 


to any bo 1\ else 


It seems to me that the method to handle this situation is the 
metho that we have used for sO Many vears with such success iw 
us incorporate them right into the laws of the land and have them 
enacted by statute by Congress in the way the other rules have beet 


“dl 
enacted. 
If howevel it Is thought advisable to take care of the situation 
in the form of a bill such as the one that has been submitted, then 
there is no reason, gentlemen, why the intent of the whole proceeding 
should not be carried out in simple, plain, understandable lancuage, 
The President should be authorized to proclaim only the inter- 
national rules and regulations which were approved by the convention 
of 1948. ‘That is a simple enough matter. There is no reason why 
we should put anvthing else in such a bill 


I don’t quite understand why it should have been worded in the 


manner in which it has been, except that in the letter of transmittal 
which was sent by the Treasury D« partment accompanying this bill, J 
understand, it is stated that 

upo! I latio { D urtr St | 
drafted in terms broad enough to enal the President to pr Lim me 

at a l n the futu 


Why it should be necessary to allow the President to declare new 


reculations at anv time and in an wav he saw fit? Kran \ ntle 
men | don't know | do not see any rood eason why if chao ld hy, 
done 


We did not need to do it before: no provision has ever be , mad 
any of the statutory enactments that have been made by Congress in 
connection with the adoption of rules of the road for 
any new rules without consultation with the other nations; there is no 
provision made to turn it over to any organization or any individual 
or any agency of the Government 

Thev have just incorporat “i them bodily, right into our Jaws and 
that was the end of it If there were anv new laws required, then 
they were handled in the same way as the old ones. That. gentlemen 
it seems to me is the proper way to do it. If, however, it should be 
considered that in agreeing to the recommendations of the inte 
national convention of 1948S we are making an agreement almost of a 
treatv character with these other foreign nations, then rentle men, 
it could be considered as part of the treaty-making functions of the 
| 


Senate and the rules and regulations could be ratified b the Senate 


with the approval of two-thirds of the Senate. 
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worated into the laws of the land in th 
ana re oul: tiohs were neorporat ad, that it would b 
operation 
Gentlemen, I do no ite e wh hat 1) 
objection that J iow of that has been voiced b i 
the shipping industry in the United States to 
bila ( rulat OTM tha were re OMMeHnaea DY | 4S 
\s a matter ot fa is | und and he ¢ 
me ago called an i of all th ous sh 
out the United States and a meetu was h 
\ e discu dal i t | neth Che rules ) 
Gentlemen, if we have another bill and we \ 
corporate all these rules and regulations proposes 
ference into one law, then at the hearings wl 
beliey e there will be ny Oppos tion cpressed ‘ { 
should no take any length o time a | I ) 
statutory form without any trouble whatev« 
1 don’t see how the q Stion ot tin - 
sidered in this cas It is far mol portant th 
its law-making and tl SLatLy powers and not rh 
othe naiviad ial Ol weney particularly wl 
question as to wheth constitutional or not to 
| think noemen i lioOus Ques mas oO wl 1} 
muleation of lies ot th nd is not a legis 
which it must pertorm self and which can 
bod is 
Grier Lt en with Ho prep (i to sp | ( 
( ect! ) pre mm oOo LI pre DO qs 
] ( a Vt erany ho ld rmMaed to 
ou DrOvVISlOl But my offhand opinior 
the association wl | v this s that ( 
lO Lr [ hives Stal Lel a | LLO el 
pproval ol rT mmended rul ( 194% 
the convent ol ts ithe l1 ad St; 
to tho ri we e wal nH | 
would be an odd th C 
N\ yr) 0 hy) | ( il Ils ili ) t.| i ) 
0 U) d to do Kurth 
il ropos xX pi ) Oo | l > th: \ ikl | 
\ ption Wo j ( } Iti { is an XCep 
tf 32m appro i} ! c'¢ = ron othe ( 
eX ption to th Lies 
If is of such importance, as Mr. Avery 
was, then I am at a loss to derstand wh Su 
hroucht OUL ai thre 4S CONnVEILEION 
lf it Was brought out and Was discussed a {| Pa | 
convention did not see fit to incorporate tt as on ol t 
and regulations in the new rules and reculations, the 
must have been because the other nations did not th 
that should he put in, or an exce ption that sho 1 be 
If now we try. bv this method, to add an exceptio1 
rules which we are otherwise a pproving there 
of the other nations should not do the same tl 





REGULATIONS FOR PREVENTING COLLISIONS AT SEA SO 


Frankly, gentlemen, I am not in a position to say whether it is a 
meritorious prov ision or not. But on the face of it | think it should 
be handled in a different wavy, that is, in the same way that any other 
exception should be handled | 


: ' . , ' 
if ther are any questions, rentiemen | would be Line Lo answer 


The CHAIRMAN Are there anv questions, gentlemet 
Mr. ALLEN. Mr. Chairman? 
The CHatrman. Mr. Allen 


\I ALl ' Would vou care to express an opinion as to what tvpes 
ol regulations, other than those which are involved in the international! 
ules, the President might proclaim if he were so minded, under tl 


authority, riven in the first sentence of this ¢ 


Nii AYE iD HINNEY I do hot think there is anv limit to the tvpe of 


rule ma ( intions wy t} respe t to th ! \ tio} ! prevention 
of collisions at sea that he may be able to 1 I do no eleve 
there is any limit whatever 

Mir. A XN. | tried vesterdav to sugeest the tvpes that came to 
my mind, suchas the reculation with regard to the size of the crews 
or the reg ilation with revard to the power necessary to hye earried 
by a vessel of a certain size, « ossibly some alterations of construction 


I 
could better handle the facility 
In vour opinion would any of those regulations 1 proclaimed Come 
within the authority of this bill? 


Mr. McELuinnt y. Lam afraid they would, si because they might 


well be deemed to be tiles or regulations which would prevent coll 
sions at sea For example, the number of members of a crew might 
well be considered as a means of preventing collisions at sea 

If the ship was indermanned it might very well be prone to come 
into collision with another vessel For that reason | would s: tha 
that would fall within the broad reneral powel that are ove to tl 
President under this bill 

Mir. ALLEN. Going to the subject of the exception which we 1 
proy de n the bill. vould vou agree with the oninior expressed este 
dav, as | understood it, that if we had such an exception im this bill 
and one of our vessels came in collision with a foreig vessel while 
blacked out and were lable in a foreign port, would the foreign powe 
applv our law to the case in determining whether ou essel Was 
rhe livent or thy nternational rules witho hie t ot the « DD 
tion? 

Mir. McE.utnney. I believe if th iit were broucht in the court of 
the ship under whose flag it was sailing that it would probably hold 
that th nternational rules applied because no nation has the right 
to re rulate the Inanner in wh cn a vessel shall pass on the hi h Sens 


ffect on any other ships than its own, unless those 


{ 
that will have Any 


\ the othe nations 


e 
rules nre approved b 


It would be my offhand opinion, sir, that if that suit were brought 
in the court of the country under whose flag th weutral ship sailed 
th would hold tha he international rules of tl roa ould pre 
va nd hold the blacked-ou ship at fault 

were brought in the United States tl] Ul l aq otates 
ourt would hold that our rules prevailed and the foreign ship woul 
not | mie to recovel That Sm ODINIO! 
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Mr. Bennerr. Who do you suppose would actually draw the rules 
if we had any rules drawn under this legislation which we are asked 
to pass on here? 

Mr. McEuuinney. 1 believe frankly that the President would 
delegate that duty to the Coast Guard. I think that the Coast 


Guard would draw up the rules. But, vou see, it does not take care 
of the securing of the approval of the foreign nations 

Mind you, in saying that we think these powers are too broad, we 
do not mean to charge in any way that the President would not do 
the right thing. [t is simply that there is that grave possibilits that 
something might occur which would not in our opinion be proper 

For example, we can conceive of the case of some emergency pro- 
vision being thought of by some department of the Government and 
a representative of that department coming to see the President and 
explaining to him the necessity for taking action and for taking it 
very quickly 

He might prevail upon the President and convince the President 
that such action should be taken and the President might proclaim 
a rule immediately. And immediately there would be conflict with 
the established rules of the other nations. That is the danger that 
we should avoid. 

[ am not saving it is a probable event; I am saying it is a possible 
event. But there is no need of allowing any such situation as that 
to exist. 

Mr. Bennett. As a matter of government, Members of Congress 
are subject to heavy scrutiny every 2 years and therefore there is 
more difficulty in any bad element infiltrating into the ranks of Con- 
cress than there might be in some bureau where they might be drawing 
rules and regulations 

Mr. McEvuinney. That might be so, sir 

Mr. Bennerr. If I may say so I do not think 
of anybody on this committee favoring the type of legislation we have 
here. 

If it is possible I would like to get an opimion irom this witness and 


is much prospect 


any othe witness that we have as to the merits of the speciic re vula- 
tions which are proposed to be enacted into legislation by Congress if 
this exact bill does not pass, because it would seem to be a pity to 
have these same people come back again and testify whether they like 
the rules or not which are being contemplated as the fundamental base 
of this legislation. 

Have you any opimion that you could give us as to the merits of the 
international rules? Have you made a study of them? 

Mr. McELHINN!I y. Yes, sir. I was one of the committee that did 
study them. It is my opinion that they should be approved 

As I said before, | do not think we will have any danger of calling 
the same people before the committee in the event that a new bill is 
suggested along the lines of former bills—that is, taking the rules and 
regulations bodily into our laws—because there is no real objection to 
those rules. 

As I understand it from that meeting that was called by the Coast 
Guard, all the shipping interests of the country are in favor of it 

Mr. Bennerr. Anybody you speak for is in favor of these rules? 

Mr. McELuHinney. Yes, sir. That is the Maritime Law Association 
of the United States 
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And it could be found by conferring with the Coast Guard repre- 
sentatives just what happened at their own meeting at which so many 
men were present. 

But as I say, it is my recollection that we were all pretty much in 
agreement that the rules were all right and should be adopted 

Mr. Bennerr. Thank you. 

The CHatrMan. Any other questions, gentlemen? 

No response. 

The CuarrmMan. Thank you very much, Mr. McElhinney 

Mr. McEvainney. Thank you, sir. 

The CHarrmMan. Mr. Bailey. 


STATEMENT OF FRAZER A. BAILEY, PRESIDENT, NATIONAL 
FEDERATION OF AMERICAN SHIPPING, INC. 


Mr. Battey. Mr. Chairman and gentlemen, my name is Frazer A. 
Bailey. | am president of the National Federation ol (merican 
Shipping, Inc. I have a very brief statement to make and I am 
pleased at that because the statement made by the preceding witness 
in very general terms states our position fairly accurately 

I am appearing in connection with H. R. 3670, to authorize the 
President to proclaim regulations for preventing collisions at sea. | 
shall in my remarks this morning confine them to the shipping provi- 
sions because we are not qualified tO speak on the aviation section of 
the bill. 

As the owners of shipping property, and therefore the real party with 
property at hazard ana risk, we are obvio ISiV ace ply com erned about 
any pl ase of safety in navigation and prevention oi collisions at sea 

An International Conference on Safety of Life at Sea was held in 
London in 1948, and a convention drafted which was ratified bv the 
United States Senate on April 30, 1949. This conference also revised 
existing international regulations for prevention of collisions at sea 
but did not annex them to the International Safetv at Sea Convention. 

Instead, the conference invited the United Kingdom to forward 
such new regulations to the other governments which had accepted the 
eXIStINg collision reculations and invited the Government of the United 
King om, when substantial unanimity has by eli rea hed as to the tut 
ceptance of such collision regulations, to fix a date on and after which 
they shall be applied by the government so accepting them 


United Kingdom Government was requested to give not less than 1 
vear’s notice of such effective date 
~ We understand the original purpose—this is our understanding, sir, 
of the circumstances—the original purpose of the proposed bill which 
led to H. R. 3670 was to place into effect these regulations by Executive 
action, and thereby avoid the necessity of congressional approval 

However, in the drafting of H. R. 3670 the proposed delegation of 
authority was verv greatly broadened, and it will be observed that no 
reference is made to the regulations already agreed to, nor to the man- 
ner of their becoming effective other than after publication in the Fed- 
eral Register 

Further, the bill as drafted would permit the amendment of such 
agreed regulations, or the proclaiming of any new regulations for pre- 
venting collisions, merely by Executive proclamation and p iblication 


as stated 
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The shipping industry which we represent is not objecting to thi 
agreed-upon 1947 rules, although in the light of events which have 
transpired since 1948 it is conceivable that some additional and val- 
uable suggestions might be forthcoming. 


Again I wish to emphasize that the shipping interests which we 


represent are prepared to accept the 1948 convention as Stand 


However, the industry seriously questions the wisdom of granting 
authority to amend such rules from time to time by P esidential 


. } ] ] ] 
proclamation, as well as the desirability of providing an avenue tor 


possible frequent changes ina haviration opera mot cl mportal 
nna affecting so wide an area of world shipping 

The present rules have been in effect since 1890, a hy ridden 
urging of this procedure is disturbing to the American shipping 
mMaustry We have noted the testumony that 24 of the 29 nations 
represented at the Safetv of Life at Sea Convention hay atihed o1 
approved the 1948 collision regulations and hav oO notifie { 
United Kingdom Government 

It does not appear to us that the numerical rrLenye LV Is OF as great 
importance as. the factual situation in determining ‘‘substaptial 
unanimity.” If anv maritime nation with a wubDstan il fleet ipon 


the high seas is still not included, we feel that the time has not arrived 


en these regulations might be safely and properly made ef 
The value of 1 


roperty and the invaluable lives at stake make it 
highly essential that the rules affect ne sate navigation on the hich 
Seas as they relate to possibli collisions be uniform in character, and 


understood by all maritime navicators We th ILix thereto that 


anv laxity in the promulgation of such rules or any uncertainty as to 
the time as to when they mav safely be made effeetiv Ol ent 
importance, and should be aleg iarded vith orea ! \ th 
Congress 

The shipping industry which we represent 3; oppos to anv short 
euts or hasty i ion We are not convil is ) the Ss ) 
such in the present Case We are not offerin nv ol on to tl 
1948 rules for the prevention of collisions at sea, as sucl they al 
put into effect at the proper time, in the proper 1 ine id with the 
proper safeguards We are quite content with e na le and rules 
until there is more evidence of a need for extraordinat tu nn 

Basically, we il opposed to laws by rec! O proclatr ) nad are 
SUPO!I iVintavor ot! D\ th Cu OMA I @ [ii nods nout 
anv unusual deiee Oh Ot powel Rath nen hi ( \ 
as to “substantial unanimity,’’ we would, if given our choice, prefer 100 
percent acceptance by all nations who have sizable merchant fleets 

Wi feel certain that the committee will AoTe™ that hternat onal 
unanimity of such re Vulatllons IS Ol the utmost nportal and that 
any changes therein must be at nfrequent intervals and | niftorm 
action, and with lor or notice of effective date, 1f we are not to create 
even greater hazards for those who na‘ imate watercratt on the h h 
seas 

Vii Chairman ca parting from the statement I y ih ce LO \ 
that the question Of Diack-oul which was brought before this com- 


mittee in the last 2 day is new to us It has not been considered by 


th shipping industry as such We can see a situation which has 
there developed But if the reculative processe mr’ followed in which 
ther would bye a hearing and legislative action on the bill, the question 
of ho Oo me hat black-out situation m I det ed 
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Sut we are not prepared at this time to stat any opinion tor 
American shipping because it is a new subject to us and we haven't 
heard about it except in the last 2 davs. For these reasons, we 
respectfully ask that H. R. 3670 in its present form be not approved 
‘ommiuttee. 


The CHarrMan. What do you mean by the statement in the next 
to the last sentence in the first paragraph on pag Mr. Bailey, with 
respect to - We are not offering any objection to the 1 es uf they ‘ 
mut into ef] ct at the proper time ni the proper manher, and th t! 
proper safec lards q Will vou give us an dea ol ial vou meat 
the prom rie the proper Manner, and the | er sareouara 

Vii B ILEY Ihe proper tin \I (‘hairmal eems to u WOU 
a) hen at Ss sucn ripeee L\ i tl ( ess oO Lf S 

} ) ad hot de A substal al nun ‘ ch ‘ | 

| ( WAX Chat would be preferably ‘ ’ 

\i Ba Ot any ition that ha 2 i ( | \ 
ere ead > rning to il yrrie rf tl Ol hol ! 
vet agreed to the 1948S rules are nations who do h - lle : 


e (CHAIRMAN Norway ior Instance 


> > i 
c< BAI KY Yes Ss] Panama ho has Mae! the Panama an 
j / = | . ™ , { ' { ’ { | 
flac, a fairly large fleet The nations mentioned here all bave su 
; ’ al i ~) if | ry) ft , t} i ‘ , { ; rit f] ; 
Stantial lee ~ »¥1IL doesn bt seen to us in we can pu | ito eTeect 
until there is nothing more than a small and straggling number of 
’ " | ‘ | ] ] 
vesseis on the s§ is Who are not sul et to cl ! ies or red oO! 
; ; , } ‘ { ; | 
As to the manner, what we have reference to het ; due notice as to 
' 7 ; 
the date and the time when these rules will become effective so 
every } not ony hye nation tsell put = | } t v i 
noth as to the etieet ( iate of these prop . 
The Cu x. And with the proper saf ur 


the ad mod rte na ame n oO th Vi 
eth oO nd < there might b e whic 
would become effective 0 l ( ] ) LEP d ae ‘ ! 
t| ( | Res lel 

We think a safeguard should be nst it Lo l I 

mao stant il char Fe 1] those Lit Vitho \ : Tie mrOous 
the « ymarv processes Which we have follo ntl 

fhe Ca 1AN. [That would be the very oppo » what this bill 
provides 

Nir B [LEY As we see it, Mi (Chairman 

The CHAtRMAN. [t might, Impromptu, issue any regulations th 
\ Saw fit 

AWE B Yes Wi very s ‘ S ado that that would oeecur 
B \ ot tal Ing ibout probabilit W ¢ re al Oy ( poss 
Dil ( WW see ll 

The ee RMAN Pr pe | | proce res ct - | oO! | orn 

Mr. Bat That is « t,s 

he Cuarrman. Any other questions, gent] 

Mr. ALLEN. Mr. Ch al 

( IRMAN. Mr. Aller 

Mi LLLED Mi Bailey have vo riVel oO ht to tl for) 
f the bill that would be ager le to vou ¢ he l pared any 
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Mr. Battey. No, we have not, Mr. Allen. But so far as our think- 
ing has gone, we would follow the procedure of the past, which has 
worked properly and effectively so far as we are aware. 

Mr. Auten. Thank you 

The CHarrMan. That is, as Mr. McElhinney suggested, to embody 
the rules in the statutory law, the positive law of the United Stat 

Mr. Barney. As we understand was done in 1890, Mr. Chairman 

The CHarrMan. Mr. Bennett? 


Mr. Bennerr. Do you prefer the new 1948 rules to the existing 
rules if they were established to be of equal unanumity in either case? 
Mr. Battey. Yes, Mr. Bennett. American shipping industry 
was represented at this 1948 conference. They agreed to these rules. 


I do not say that they represent exactly what the American delegation 
proposed, but whatever compromises were reached in 1948 were 
acceptable to the American delegation as such 

Mr. Bennerr. Would you think that ove appropriate way of work- 
ing out a type of legislation would be to enact these rules into legis- 
lation and then provide that the President might declare their effective 
date when it was sufficiently established that unanimity had been 
established and in accordance with the convention? 

Mr. Battey. Mr. Bennett, we really haven’t thought that through 
to that extent. We assume that what was done the last time ap- 
peared to be effective I do not recall what notice was given. sut 
certainly when embodied in the law, ample notice should be given to 
all parties. I see that in this present case they had 1 vear’s notice 
sut certainly ample notice should be given as to the effective date 
when embodied into law. 


Mr. Bennerr. You want to be sure it is not a unilateral proposi- 
tion, that the United States has these rules and nobody else 
Mr. Bartey. That is right. When we are navigating on the high 


seas and approaching another vessel we have to know something 
about the rules that other vessel is observing, and that she has had 
ample opportunity to apprise herself of what the rules ar 

Mr. Auten. Will vou vield? 

Mr. Bennerr. I have no further questions 

Mr. Auten. I have one other question. Mr. Bailey, would it be 
agreeable to the industry if legislation should provide that upon the 
enactment of a bill the President might then notify the United 
Kingdom that the proposed rules were acceptable to this Govern 
ment and that the President might subsequently, when the United 
Kingdom notiiied the various nations of the effective date of the 
act, then by proclamation make the bill effective as of the date? 

Mr. Battey. I think, Mr. Allen, that might well prove to be the 
way to do it. 

Mr. ALLEN. Would that be your opinion, Mr. McElhinney? 

Mr. McE.uinney. Yes, sir. 

Mr. Auten. Thank you, Mr. Chairman. 

The CHatrMANn. Why were these international rules not included 
in the treaty? Why were they separate from the treaty and given 
separate consideration? 

Mr. Battey. Mr. Chairman, I can’t answer that precisely. We 
would think perhaps that they felt by having them as an annex they 
could get them into effect more promptly than going through the 
ratification procedures which are necessary for a treaty. That may 
have been what was in their minds. We have no knowledge of it. 

The Cuarrman. Any other questions, gentlemen? 
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(No response 

The CuatrmMan. Thank you very much, Mr. Bailey. I think that 
concludes the list of witnesses 

I have a statement here from Mr. George W. Morgan, president of 
the Association of American Shipowners, which he desires to have 
inserted in the record. It will be so inserted Mr. Morgan was 
here during 2 days of the hearings but unfortunately could not remain 
over until the final day 

The statement is as follows: 


STATEMENT OF GreorRGcEeE W. Moran, PReEsIpENT, A CIA Fr A 


My name is George W. Morgan. I am president of the Association of America 


Ship Owners, which has offices at 90 Broad Street, New York, N. Y., and at 1713 
K Street NW... Washington, D. ¢ Our associatior composed of some of the 
oldest and best-established companies operating American-flag ship N 
them has received anv subsidy under the Merchant Mari: Act, 1936 They are 
engaged in both the foreign and domestic trades 

The purpose of this bill, as we understand it, ‘‘is to authorize the President to 
prociaim re rulations for prevent ng collisions Involving wate! orne crait, whether 
aircrait or riace vessels Such regulations would have the force of statut and 
would supersede all present statutes in conflict therewit! 


The background appears to be as follows: 

In 1890 the Congress enacted the “International Rules for Navigation at Sea 
(26 Stat. 321), which is codified in 33 United States Code sections 7] j 
of the international rules was considered at the International Conference on Safety 
of Life at Sea in 1948, but it was decided not to annex the revised regulations to the 


international convention that resulted The rules, therefore, were not a part of 
the convention when it was ratified by the United States Senate in 1949 kven 
though the revised rules were not made part of the convention, the Conference 
on Safety of Life at Sea did recommend adoption of the rules by the governments 
of the nations that had accepted the 1890 rules The plan was that as each natior 
authorized approval of the regulations it would notify the United Kingdom whicl 


would fix a date for the rules to become effective when substantial unanimity had 
been reached on their approval by the parties to the 1890 rules 
So far as I know there are no substantial objections to the revision of regula- 


tions recommended by the international conference I am sure the shipowners 
all want to have good, sound ‘‘rules of the road’’ that will be accepted and applied 
internationally It would of course defeat the purposes of preventing collisions 
if the regulations were not international in seope and it would be cumbersome, 
confusing, and dangerous if each maritime nation were to adopt and enfores 


different rules for its national vessels 

So we are in favor of the bill's objectives But it appears that the powers 
that would be delegated are much more extensive than are necessary to make the 
regulations as revised by the 1948 international conference effective as to ships 
of American registry. The bill would authorize the proclamation of any regula- 
tions for preventing collisions, even though they might not conform to the pro- 
posed international standards And if they did not, an American shipowner 
might be held liable abroad for a collision that resulted while he was strictly 
adhering to our own rules. When we bear in mind that the proclaimed regulations 
would repeal existing laws and themselves have the force of statute, it seems to 
me that an unusual and perhaps unconstitutional delegation of legislative power 
is proposed 

Our Government is said to be one of laws and not of men and that concept was 
reiterated by the Supreme Court just last week. Under it the Congress passes 
the laws and the executive branch administers them. This bill seems to con- 
template that the Congress should abdicate its functions in the field of preventing 
collisions of watercraft and that it authorize the executive branch to write what- 
ever laws on the subject it may wish. If the Congress can properly delegate its 
lawmaking functions in the field of watercraft collisions, it would seem to follow 
that it could also delegate its legislative powers in such other fields as appropria 
tions and taxation 

The present rules of the road embrace oniy such matters as the lights and 
shapes a vessel must display and the sound signals it must give under different 
described conditions, together with certain ‘‘steering and sailing rules’’ a vessel 
must follow to avoid collisions with other vessels. Under the bill, authority might 
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conceivably be claimed for regulations governing the 
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